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Ourselves 


Owing to wartime rationing of printing paper, progressive reductions in 
the size of the Australian Accountant were enforced during the war years. 

Jimited expansion is now possible and the Students’ Section and the 
Legal Section are being revived with this issue. 

The Students’ Section is intended primarily for those readers who are 
‘still in the examination stage and who can benefit from reading articles 
Which make a useful addition to text books, tutors’ notes and other material 

sociated with their studies. It is not proposed, however, that this section 
will be the only portion of the journal having an appeal to students. 
Articles, such as lectures given to Students’ Societies, which have a special 
interest to examinees, will continue to appear elsewhere in the journal. On 
the other hand, the Students’ Section may contain articles which can be 
ead with advantage by those readers whose examination days are now past. 

e interests of teachers of commercial subjects in Secondary Schools will 
also be taken into consideration in the selection and preparation of articles. 

Readers are invited to submit suggestions regarding the type of article 
they would like to see included in the Students’ Section. Answers to 
pexamination questions can be supplied if there is any demand for them. It 
1s proposed to note the reports of examiners for the purpose of ascertaining 
Weaknesses of candidates in certain types of questions so that articles may 

published to help candidates overcome such weaknesses. 

These reports, which are issued half-yearly to candidates, are worthy of 
@reful perusal, not only by those who have sat for the subjects with which 
mmey deal, but also by those who have still to present themselves for 
&xamination. They embody the considered opinions of examiners arrived 
at after marking a large number of answers. A careful consideration of 
ue comments made should be a part of every examinee’s course of study. 
» In conjunction with the perusal and working of past examination ques- 
fhons in Accounting, Intermediate and Advanced, students can be helped 
#y the model answers prepared. These are prepared half-yearly for the 
“New South Wales and Victorian divisions of the Students’ Society by 

essrs. R. K. Yorston and G. E. Fitzgerald respectively, and are available 
#0 members of the Society. They do not claim to be official answers, nor 
are the form and method adopted in setting out the solutions necessarily 
mie only correct ones. Nevertheless, over a series of examinations they 
Mave proved a reliable guide on the workings, and the popular term “model” 
saswers is not inappropriate. The model answers to Income Tax questions 
Prepared by Mr. J. A. L. Gunn, and published in this journal, are also 
Worthy of careful study. 
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Internal Check in Relation to the Purchase and Control 
of Goods 


By J. E. Fett. 





(Being a iecture delivered before members of the North Queensland 
Branch of the Commonwealth Institute of Accountants). 


In choosing as my subject, Internal Check in relation to the purchase and 
control of goods, I realised fully that attainment of the ideal in this regard 
is very often an impossibility. Such factors as diversity of lines carried, 
staff limitations and lack of co-operation render only a limited control 
possible in many cases. However, I do think that it is always advisable 
to know the ideal in order to judge how far short of perfection we are 
and to attempt to attain to a state as‘near perfect as possible. To that end 
I have attempted to set out in the specimen outline which has been dis- 
tributed to you an ideal internal check applicable to a business which 
obliges us by. being a manufacturing and merchandising concern, which 
handles exclusively articles and material which are individually suff- 
ciently bulky and valuable to render a check record system possible and 
which has unlimited staff and an administration which is fully alive to the 
desirability of control of its property. 

In enlarging on this specimen I wish to do so with a view to giving you 
an insight into the practical mechanics of the processes dealt with. Some 
of you are probably more familiar than I with the practical methods of 
purchasing and controlling goods and if so I ask your indulgence. How- 
ever, from personal experience, I found great difficulty in my study days 
in translating theory into a true picture of practice in regard to this par- 
ticular subject. I could not visualise the methods to be adopted in say, 
making out orders, in fact I did not know what an order looked like and 
so, assuming that those of you who have not had practical experience of 
this subject are as unimaginative as I am, I shail try to combine a word 
picture of the background to stock control. 

In this endeavour I am supported by Mr. R. L. Sidey, who, in a preface 
to his “Advanced Accounting” says, inter alia, “So far as the author 
knows the openly avowed main object of the books hitherto published ... 
has been to provide students with a text book to study, for acquiring a 
high standard of theoretical and technical knowledge . . . the author 
himself in earlier days, has had recourse to text books then in existence, 
to guide him in practice, and often suffered great disappointment to find 
the matter so superficially and so theoretically dealt with, as to provide him 
with no practical guidance upon the matters with which he had to deal.” 

If I succeed in my object, I think the knowledge will be beneficial, for 
no one can supervise an operation which he does not fully understand and 
many of you will at some time be required to satisfy yourselves as to the 
efficiency of the internal check in businesses with widely varying com 
ditions. 

Turning now to the specimens, the first heading is ordering. I have 
said— 

1. All purchases must be supported by official orders, signed by rele 
vant department heads and countersigned by the buyer or other 
authorised official. 

2. Order-forms should be printed in duplicate or triplicate, consect” 
tively numbered and bound, originals (and duplicates if triplicate 
used) being perforated. 

3. Suppliers to be asked to quote order numbers or invoices. 








ing 
etc 
qu 
dec 


ma: 








moi 
sicle 
whi 
cate 
tair 


O mw tntmwh 


th 
asa 
wou 


goo. 








JULY 
trol 


ind 


e and 
egard 
ried, 
trol 
sable 
e are 
t end 
| dis- 
vhich 
vhich 
suffi- 
» and 
o the 


¥ yOu 
Some 
ds of 
Tow- 
days 


say, 
> and 
ce of 
word 


eface 
author 


ing a 
uthor 
ence, 
) find 
> him 
leal.” 
|, for 
1 and 
o the 


con- 
have 
rele- 
other 


icates 









1946 THE AUSTRALIAN ACCOUNTANT 249 


It sounds simple, but behind it is a great deal. Our organisation as a 
factory needs raw materials, packages, plant, replacement parts, running 
material such as lubricants, belting and fuel, it needs chemicals for re- 
search, testiffg and processing, materials for the maintenance and running 
of vehicles, electrical gear and bulbs, draughtsmen’s materials, stationery 
and so on. As a merchant it must watch for depletion and demand for 
lines currently carried and also continually survey conditions and develop- 
ments in its field to take advantage of any new products which may be 
conveniently and advantageously handled. 

It will be obvious that with such a diversity of requirements many 
officers must be concerned in the ordering of goods. While the storekeeper 
can, with supervision, handle replenishment of basic materials the advice 
and co-operation of technical, buying, sales, publicity and administrative 
departments is necessary to cope with the efficient supply of goods needed 
by an organisation of any size. The engineer and electrician must supply 
specifications of equipment and parts they need, the chemist must con- 
tribute details and quantities of his chemicals and apparatus, buyers must 
seek sources of economical and satisfactory supply, the sales manager 
must explore the marketing prospects of new products, the publicity 
department is responsible for keeping abreast with current developments 
in packaging and the administration is concerned with keeping the system 
running smoothly and with deciding on matters of policy such as develop- 
ing a new manufacturing process, purchasing large items of equipment, 
etc. In normal times there is the added complication of competitive 
quotations. ~These are called for by letter or public advertisement and a 
decision on quotations requires consideration of the terms and of the 
quoting firm’s reputation for reliability in fulfilment of orders within the 
agreed time and in meeting specifications. In this matter the department 
heads and the buyer would be concerned. 

We thus see the need for an organised system of ordering and for the 
various signatures. The use of a duplicate copy or orders is obvious but 
triplicate copies are often useful, the original going to the supplier, the 
duplicate being used as a reminder of unfilled orders and for checking 
goods received while the triplicate remains in the order book as a per- 
manent record. Orders usually specify the firm’s forwarding agents, 
mode of transport, insurance company and other helpful information be- 
sides full details of the goods to be supplied and the desired delivery date, 
which will vary according to circumstances. The firm’s Sales Tax certifi- 
cate-number will be quoted on orders where exemption from tax is ob- 
tainable, such as a purchase from manufacturers for sale by wholesale or 
a purchase of aids to manufacture. The request for quotation of order 
numbers on invoices is, of course, to facilitate reference. 


Receipt of Goods— 


1. Goods as received to be entered on goods received sheets or in a 
goods received book. 

Goods to be checked with official orders. 

Goods to be passed for specifications by responsible officer. 
Necessary adjustments to be reported to buyer. 

. Buyer to follow up adjustments with suppliers. 


nm 


The purpose of goods received books or sheets is to provide evidence of 
the receipt of goods and also, by the insertion of weights, etc., to be used 
as a medium for checking forwarding costs. However, at this stage goods 
would be in packages and must then be opened up for checking. In many 
cases, of course, the opening would be delayed according to when the 
goods were required for use or sale and in respect of some lines intended 
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for resale in the same packages, they would not be opened at all. How- 
ever, in such cases, a test check would be made. In checking, watch is kept 
for damages or losses in transit. 

Checking with the official order is necessary to ensure tMat quantities 
and descriptions of goods supplied are correct and to ascertain whether or 
not the order has been completed. The check would take various forms 
depending on whether the goods were ordered by quantities, weight, as in 
the case of steel, or measurement as with timber. The passing of goods 
for specification is important in many cases as an order may have stipu- 
lated, for example, a particular quality andscolour of cloth or perhaps, in 
the good old days when we could get it, first grade butter, and naturally a 
competent officer must certify as to the fulfilment of such requirements. 
Officers concerned would vary according to the department requiring 
particular goods. . 

Reports of adjustments for incorrect quantities, transit mishaps, faulty 
goods, etc., and the necessary action following such reports seem obvious 
requirements, but it is essential for the responsibility for procedure in this 
regard to be clearly assigned. 

The head storeman would be the logical person to report discrepancies 
in quantities, etc , the technician to report failures in specifications and the 
buyers’ department on receipt of such reports would negotiate with the 
suppliers or carrying agency. 

Invoices— 

1. To be checked with order and goods received sheets. 

2. Check prices, extensions and additions. 

3. Report errors or discrepancies. 

4. Check with statements if necessary. 

5. Enter in purchase journal, if kept. 

It is advisable to distribute the checking of invoices amongst as many 
officers as possible consistent with efficiency. For instance, the checking 
of invoices with orders and goods received sheets might be performed in 
the buyers’ department in preference to the store and the buyers’ depart- 
ment would be best qualified for checking prices, but it would be advisable, 
if possible, to have prices checked by an officer in the department not re- 
sponsible for the issue of orders, thus tending to eliminate the possibility 
of graft. Price checking is a matter of practicability and during war 
years has, in many cases, been almost impossible. However, with the 
return of normal trading conditions, the price checker will have the benefit 
of catalogues, quotations and settled trades custom for the purpose of 
verification. 

Checking of extensions and additions could be done by the same clerk 
or in the accounting department. 

The invoices now reach the accounts department and here any dis- 
crepancies reported by the checkers will be taken up with suppliers. 
Some firms adopt the practice of rendering a debit note to suppliers in re- 
spect of any necessary adjustments to invoices and of deducting the 
amount of the debit note from their remittances. This procedure tends to 
eliminate the possibility of adjustments not being followed up and to 
ensure that they are made in the month in which they occur. However, 
whatever procedure is adopted, it is essential to have the responsibility 
regarding adjustments clearly defined and to operate an efficient follow- 
up system to ensure that all such matters are properly finalised. ‘ 

Having passed all the foregoing stages, invoices are ready for entry i 
the purchase journal. However, procedure differs in this regard. Some 
firms enter all invoices and make full postings to accounts in the Creditors 
Ledger, others enter only total monthly purchases from suppliers, while 
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others do not keep a creditors ledger, the cash book being used as.a medium 
of recording purchases with annual adjustment of creditors at the begin- 
ning and end of a period. 


Payments— 
Check statements with creditors ledger, if kept. 
If creditors ledger not kept, see that statements have been checked 
with invoices, credit notes, etc. Check additions. 
Check cheques with statements. 
Stamp invoices and statements “Paid by cheque No.—” 


The internal check will naturally vary in accordance with the method 
used in recording purchases. In the first case suppliers’ accounts will con- 
tain a complete record of transactions and as statements are received they 
will be checked with the relevant accounts and, if in order, certified as 
correct for payment. Invoices will be filed in order of their entry in the 
purchase journal. If this journal is entered from monthly statements it 
is necessary to keep relative invoices in an alphabetical file, and as 
statements are received to check invoices, credit notes, etc., to the state- 
ment, refer to the creditor’s account to ensure that all payments and dis- 
counts during the month have been credited on the statement and to check 
statement additions. Where no creditors’ ledger is kept, statements must 
be checked in detail as outlined above and the cash book must be referred 
to for payments during the month. The looseness of the latter system and 
the necessity for intensive checking will be obvious. 

After statements are fully checked and allowances made for discounts, 
cheques will be made out, statements and invoices stamped “Paid by cheque 
No.—” and handed to the cheque signing authorities who will check them 
for amounts and payees. The purpose underlying stamping of invoices 
and statements is to obviate their being used to draw more than one 
cheque for the same amount. This danger also exists where duplicate 
invoices are obtained from suppliers and, to guard against this, it is essen- 
tial that in all stages of checking, certificates be obtained on one invoice 


copy only. 
Storekceping— 
1. Store to be properly laid out to ensure ready identification of 

different classes of goods. 
Cards to be kept by store recording receipt and issue of each class 
of goods. 
Issue of goods to be made only against requisitions or official records 
of orders from customers. 

. Requisitions to contain quantity and description of material, account 
to be charged, signature of authorising party and dates of authorisa- 
tion and issue. 

Orders to be checked with goods packed and slips describing pack- 
ages to be attached to orders. 

. Goods outward book to be kept by the head storeman or gatekeeper 
and checked with despatch dockets and orders. 

. A stores ledger to be kept with separate accounts for each class of 
goods. This ledger should not be under the control of the store and 
will be entered from goods received sheets and stores issue re- 
quisitions and/or despatch dockets. 

. Periodical test checks to be made to verify quantities of material on 
hand with stores ledger accounts. 

At stocktaking stock sheets to be compared with stores ledger and 
any material discrepancies to be investigated. 
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Having passed through all stages relating to the purchase of goods, we 
now revert to the matter of their control while in the firm’s possession. 

After goods have passed the exhaustive tests necessary to determine the 
correctness of the purchase, they must be put somewhere and quite often 
we have the spectacle of a jumbled storehouse where every extraction of 
an item or items of goods for a particular purpose is an operation fraught 
with uncertainty and suspense—uncertainty as to whether it will be found 
and suspense as to whether the tottering pile above will collapse during 
its extraction. It is a common fault of stores that they are designed for 
a certain capacity with little or no forethought for future possible in- 
creases in storage requirements. This fault has been recognised in recent 
years and, subject to the vicissitudes of war, firms have specialised in 
self-contained storage units which are capable of any reasonable re- 
arrangement. In any case, it will be readily recognised that for the pur- 
pose of proper stock control, quite apart from efficient service, it is essen- 
tial that material be readily available for verification and use. 

Stock cards kept by the store will record receipt, issue and balance or 
hand of different items of goods and serve a useful purpose in providing 
a buying reference by way of showing up depleted stock and slow moving 
lines, without the necessity of a physical count. 

The method of authorising issues will vary according to the purpose of 
issue. If materials are required for use in the plant or in maintenance and 
running of the organisation, a requisition will be required. Where goods 
are sold, orders received will be recorded in a duplicate order book, one 
copy going to the store as authorisation for issue of the goods concerned. 

The information required on steres requisitions seems fairly obvious. 
Insertion of the account to be charged is, of course, necessary for the 
purpose of subsequent accounting and costing procedure and should be 
inserted by the officer requisitioning the material as being the person most 
intimately concerned with the operation for which it is required. In this 
regard it is imperative that the firm’s accounting policy should be clearly 
defined and understood by all officers concerned and that any amendments 
are plainly and promptly conveyed to the relevant quarters. Tolerance 
and co-operation by all are essentials and any lack in this regard tends to 
confusion and may result in serious loss. Some technicians—and account- 
ants—are prone to approach matters exclusively from their own view- 
point and to regard suggestions from other departments as intrusions and 
it is the duty of the administration to ensure the welding of all phases of 
the organisation into a co-ordinated and harmoniously working whole. 

In the matter of sales of goods it is a principle of contract law that a sale 
is not completed until delivery is effected and many a brilliant selling effort 
has been brought to grief in the store or packing room. Therefore the 
system in this regard must be designed to safeguard the customer as well 
as the firm. The first essential is the order record to which I have already 
referred. This record must contain a full and detailed description of the 
goods to be ordered, together with all relevant information of forwarding 
methods, insurance, etc., and on this record is based the whole consumma- 
tion of the sale, so that the necessity for precautions as to its accuracy are 
obvious. 

Following on the recording of an order the responsibility for the de- 
spatch of the goods concerned devolves through the packing department 
head to the dispatch department. In some organisations the whole of the 
firm’s wares are available in one store, while in another, handling many 
lines, the goods may be dispersed over many departments. If the latter, 
each department will require a clearance in the form of a requisition from 
the packing department for the purpose of its records and such requisitions 
should subsequently be checked back to the completed order. 
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Goods having been assembled for packing, they should be checked with 
orders and a slip should be attached to the order showing the number 
of packages, distinguishing marks thereon, method of forwarding, etc. 
The despatch clerk then makes out the necessary forwarding documents, 
such as railway consignment notes, shipping receipts, ete., arranges in- 
surance cover and generally attends to all matters necessary for the 
efficient delivery of the order and return of all documents to the-office. 

A natural essential in this phase of a transaction is a clear record of 
departures from the customer’s requirements whether due to stock short- 
ages, delivery difficulties or sales policy and a follow-up of such record 
sc that the customer may be tactfully advised of the situation. A man dis- 
likes the unexplained and when, as has so often happened during the last 
few years, his order is short-supplied or substitutions are made without 
adequate advice, his opinion of his supplier, even when war difficulties are 
taken into account, tends to suffer. 

After goods are packed, the packages should bear a final inspection at 
the point where they leave the firm’s premises to ensure that their despatch 
has been properly recorded. The official responsible should check carters’ 
loads with relevant documents and record his verification, and his records 
should subsequently be checked back by an office official. 

Having now got the goods off the premises, we can return to stores 
accounting and the keeping of a stores ledger. This record may seem 
redundant in view of the stock cards previously recommended but I think 
that reflection will bring a realisation of its advisability. The store needs 
a readily accessible record of stock movements and a ledger kept outside 
the store is not suitable for this purpose. On the other hand such a record, 
maintained by officers responsible for the custody of stock, is useless for 
the purpose of check and a separate ledger is therefore rendered desirable. 
Furthermore, such a ledger can serve other purposes in accounting and 
costing departments. 

Keeping the ledger is simple. Accounts for each item of stock are kept 
and receipts and issues entered from purchase invoices and issue re- 
quisitions or sales invoices or from the books in which such transactions 
are recorded and a running balance of stock on hand brought down. Where 
necessary entries may be advantageously made in terms of value as well as 
quantity, in which case a control account will be kept for the verification 
of accuracy. 

The periodical test check of items of stock against ledger balances has 
an obvious moral and practical value. 

When stock is taken at balance date a full check will be made of stock 
sheets against ledger balances. Inevitable minor discrepancies will occur 
and these will be adjusted in the relevant accounts to bring opening bal- 
ances for the new period in line with actual quantities on hand. Major 
variations must be thoroughly investigated and an explanation obtained. 
Stock oftens comes to light as the result of a query but in the event of an 
ultimate shortage of serious dimensions the cause must be sifted out and 
remedied. 

1 have now completed my amplification of the outline before you to the 
hest of my ability. Some aspects of control such as would arise in the case 
of a retail department store have not been covered but I trust that, within 
the time available, I have given you information which will be of value. I 
should like to leave you with the general thought that any system of in- 
ternal check is as good only as the men and women responsible for its 
operation and that it therefore behoves administration to police its check 
system and to amend it where changing circumstances so dictate and that it 
is the auditor’s responsibility to ensure that the system is adequate and that 
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it is being faithfully and conscientiously adhered to, for the protection of 
his client and his reputation. 


SPECIMEN OUTLINE OF INTERNAL CHECK IN RELATION TO THE 
PURCHASE AND CoNTROL oF Goons. 

Ordering— ”° 

1. All purchases must be supported by official orders, signed by rele- 
vant department heads and countersigned by the buyer or other 
authorised official. 
Order forms should be printed in duplicate or triplicate, consecu- 
tively numbered and bound, originals (and duplicates if triplicates 
used) being perforated. 

3. Suppliers to be asked to quote order numbers on invoices. 


Receipt of Goods— 
1. Goods as received to be entered on goods received sheets or in a 
goods received book. 
2. Goods to be checked with official orders. 
3. Goods to be passed for specifications by responsible officer. 
4. Necessary adjustments to be reported to buyer. 
5. Buyer to follow up adjustments with suppliers. 


Invoices— 
To be checked with order and goods received sheets. 
2. Check prices, extensions and additions. 
3. Report errors or discrepancies. 
4. Check with statements if necessary. 
5. Enter in purchase journal, if kept. 


Payments— 
1. Check statements with creditors ledger, if kept. 
2. If creditors ledger not kept see that statements have been checked 
with invoices, credit notes, etc. Check additions. 
3. Check cheques with statements. 
4. Stamp invoices and statements “Paid by cheque No.—” 


Storekeeping— 

1. Store to be properly laid out to ensure ready identification of differ- 
ent classes of goods. 

2. Cards to be kept by store recording receipt and issue of each class 
of goods. 
Issue of goods to be made only against requisitions or official re- 
cords of orders from customers. 
Requisitions to contain quantity and description of material, account 
to be charged, signature of authorising party and dates of authorisa- 
tion and issue. 
Orders to be checked with goods packed and slips describing pack- 
ages to be attached to orders. 
Goods outward book to be kept by the head storeman or gatekeeper 
and checked with despatch dockets and orders. , 
A stores ledger to be kept with separate accounts for each class 0! 
goods. This ledger should not be under the control of the store and 
will be entered from goods received sheets and stores issue re- 
quisitions and/or despatch dockets. 
Periodical test checks to be made to verify quantities of material on 
hand with stores ledger accounts. 
At stocktaking, stock sheets to be compared with stores ledger and 
any material discrepancies to be investigated. 





THE AUSTRALIAN ACCOUNTANT 
Accountancy Treatise Competition 


Prize of £100 
COMMONWEALTH INSTITUTE OF ACCOUNTANTS 


The General Council of the Commonwealth Institute of Accountants 
announces that, in commemoration of the Diamond Jubilee of the Institute 
in 1947, a competition will be conducted for the best treatise contributed 
on an accountancy subject. 

Mr. A. A. Fitzgerald, B.coM., F.1.c.a., a former President of the Institute, 
is generously contributing the prize of £100. This gift is a further 
extension of his immeasurable services to the Institute and of his contri- 
butions to the advancement of the study of accountancy. The identification 
of his name with the Diamond Jubilee Competition will be warmly wel- 
comed by all members of the Institute. 

The objects of the competition are to encourage research amongst the 
members of the Institute, and to secure material for the compilation of a 
standard text-book which will form a contribution to accountancy literature. 
Similar competitions in the past led to the publication of Cost Accounting 
by L. A. Schumer and Philosophy of Accounting by L. Goldberg, both of 
which were of outstanding merit and usefulness to the profession. It is 
hoped that this further competition will encourage the production of works 
of equal standard. ° 


Following are the conditions of the competition : 


(1) Subject— 
Competitors will have freedom of choice as to subject matter. 
The Executive Committee will be pleased, however, to advise any 
competitor as to the suitability or otherwise of the subject upon 
which he proposes to write. 


Scope and Length— 


No limit is placed on the. scope and length of the treatise. 


| Competitors— 
The competition will be open to all members of the Common- 
wealth Institute of Accountants. 


(4) Prize 
A first prize of £100 will be awarded. The Council reserves the 
right to withhold the awarding of a prize if the judges should be 
of the opinion that no treatise submitted comes up to the standard 


expected by the judges. 
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(5) Copyright— 


Entries for the competition will be received on the express 
condition that the General Council of the Institute shall have the 
right to publish in The Australian Accountant, without payment, 
but with acknowledgment of authorship, the whole or any part of 
the successful treatise, and that such publication shall not be 
deemed to be an infringement of the copyright, which shall remain 
the property of the author. 


(6) Judges— 


The competition will be judged by a Committee of Award con- 
sisting of three persons appointed by the General Council of the 
Institute. The decisions of the Committee of Award shall be final 
and conclusive. 


(7) Allotment of Marks— 


Whilst primarily the competition will be judged on the subject 
matter, marks will be allotted for originality of treatment, lay out, 
literary style, and general utility. 


(8) Closing Date— 
Competitors entering for the, competition must lodge their 


treatises with the General Registrar of the Institute, 37 Queen 
Street, Melbourne, on or before June 30, 1947. 


(9) Nom de Plume— 


The name of the competitor shall not appear on the treatise. 
Each treatise shall bear a “nom de plume.” The competitor’s full 
name and address must be enclosed in a sealed envelope, marked 
on the outside with the competitor’s nom de plume only, and 
attached to the treatise for identification purposes. Envelopes 
containing the names of competitors shall not be opened before 
the judges have made their award. 


(10) Mechanical Requirements— 


Treatises shall be written on one side of the paper only, and, if 
possible, be typewritten. 





THE AUSTRALIAN ACCOUNTANT 
Solicitors’ Accounts 
By L. G. VaRLEY, A.1.C.A. 


A request having been received from a New South Wales country prac- 
titioner recently returned from war service as to the method of keeping 
the accounts of a solicitor, having regard to the requirements of the law, 
the following information is publisled in the hope that it may be of some 
use to members of the Institute who are, or are about to be, engaged 
in these duties. It is pleasing to note that solicitors are now more fre- 
quently seeking the co-operation of our members in this class of work. 

Trust Accounts: In New South Wales a solicitor’s Trust Account is 
governed by Regulations dated December 14, 1944, of the Legal Prac- 
titioners’ Act 1898-1936. These regulations, which took effect from 
July 1, 1945, apply to every practising solicitor who in the course of his 
practice receives, holds or disburses money on behalf of any person. 

Upon the commencement of these regulations every solicitor who on 
June 30, 1945, held money for or on behalf of any person, had to prepare 
atrial balance statement, and endorse thereon the date upon which it 
had been prepared. In such statement the balances in the various accounts 
had to be listed, referring to the name of the person for whom or on 
whose behalf the moneys were held. The result of the trial balance was 
compared with the balance in the bank pass book or pass sheets, and any 
necessary reconciliation at June 30, 1945, recorded. The trial balance 
statement has to be retained by the solicitor for a period of five years. 

Under Regulation 33 every solicitor shall keep or cause to be kept at 
his registered office— 

(a) A receipt book. 

(b) A bank deposit book. 
(c) A cash book. 

(d) A trust ledger. 


(a) The Receipt Book shall be in book form, containing receipts in 
duplicate, be machine numbered, and show the following infor- 
matién :— 

(i) The date of the receipt. 
(ii) The amount of the money received. 
(iii) The name of the person by whom or on whose behalf such 
moneys are paid to the solicitor. 
(iv) Particulars sufficient to identify the transaction in or in 
respect of which the moneys are paid. 


The Bank Deposit Book shall be in such form as to show par- 
ticulars indicating date of deposit, amount of deposit, whether it 
consists of cheques, notes or coins, and in the case of cheques the 
name of the drawer. The solicitor is required to see that the 
deposit book is produced to the bank at the time of making the 
deposit, that the required particulars are entered therein, and that 
each complete deposit entry is initialled by an officer of the bank 
and bears the bank’s stamp. 

The Cash Book shall be a book, the sheets of which are consectu- 
tively numbered, showing particulars of all moneys received and 
disbursed for or on behalf of any person. At the end of each 
month the Cash Book shall be balanced and reconciled with the 
bank pass book or sheets, the balance of the Cash Book being car- 
ried forward to the commencement of the next month. 


(d) The Trust Ledger shall be kept either in book form or on the loose 
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leaf principle or in a system of cards, and shall contain particulars 
of all moneys held, received or disbursed for or on behalf of any 
person. 

Entries in the Cash Book relating to money held, received or 
disbursed for or on behalf of any person shall be posted to the 
appropriate account, in the name of the person for whom or on 
whose behalf the moneys are held, in the Trust Ledger ; and against 
each entry there shall be recorded a reference to the folio of the 
Cash Book from which the entry is posted. At the end of each 
period of three months a trial balance statement shall be prepared, 
and the date on which the statement is so prepared shall be 
endorsed thereon. In such statement the balances in the various 
accounts contained in the Trust Ledger shall be listed, and such 
accounts shall be referred to by the name of the person and the 
folio or other reference to the Trust Ledger. The result of the 
trial balance shall be compared with the balance in the bank pass 
book or pass sheet, and any necessary reconciliation so as to bring 
into account all moneys received, but not deposited at the bank 
during the said period, and cheques drawn but not presented for 
payment during the said period, shall be endorsed on and form 
part of the trial balance statement. The trial balance statement 
shall be retained by the solicitor for a period of five years. 

N.B.—The writer recommends that the Trust Ledger, trial balance 
and bank reconciliation statement be prepared monthly, notwith- 
standing that the law requires this task to be performed quarterly. 

The above records must be retained by the solicitor for a period of 
five years after the last entry has been made therein. When the trust 
iedger is kept on the loose leaf principle or card system, all completed 
leaves or cards shall be retained for a period of five years after the last 
entry is made therein. 

Although under the regulations the receipt book and the cash book may 
be used for the purpose of giving receipts for or recording transactions 
with any moneys, whether or not such moneys are moneys received, held 
or disbursed for or on behalf of any person, it is recommended that 
separate trust and office books be kept. In regard to the bank deposit 
book and the trust ledger the regulations state they shall be used only in 
relation to moneys received, held or disbursed by the solicitor for or on 
behalf of any person. 

Every solicitor shall, when making application for an annual practising 
certificate for the year commencing July 1, 1946, or any subsequent year, 
endorse on his application a certificate that he has complied with the 
Solicitors’ Trust Account Regulations. 


Gencral Office Accounts: There are no regulations in New South Wales 
in regard to the books of account to be kept by a solicitor to record his 
General Office transactions, but S. 262A of the Commonwealth Income 
Tax Assessment Act 1936-45 states that every person carrying on 2 
business shall keep sufficient records in the English language of his income 
and expenditure to enable his assessable income and allowable deductions 
to be readily ascertained, and shall retain such records for a period of at 
least seven years after the completion of the transactions, acts or opefa- 
tions to which they relate. 

The following are the usual books (other than Trust Account records) 
kept by a solicitor— 

(a) Receipt Book. 
(b) Bank Deposit Book. 
(c) Cheque Book. 
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(d) Cash Book. 

(e) Petty Cash Book. 
(f£) Costing Journal. 
(g) Client’s Ledger. 

(h) Private Journal. 

(i) Private Ledger. 

The receipt book, bank deposit book and cheque book should contain 
sufficient information to identify the transactions and information con- 
tained therein. 

Cash Book: It is suggested that this book contain three columns for 
both receipts and payments showing the following details :— 

Cash Receipts: 

(1) Receipts from clients. 

(2) Sundries. 

(3) Bank deposits. 

The amounts received from clients would be shown in the clients’ 
column, and would be posted to the credit of the individual client’s 
account in the clients’ ledger, the monthly total of this column being 
posted to the credit of the clients’ ledger adjustment account in the 
private ledger. 

The sundries column, containing such receipts as Commonwealth 
loan interest, rents received, etc., in respect of assets owned by the 
firm, would be posted direct to an account in the same name in the pri- 
vate ledger, or, if necessary, summarised at the end of each month and 
posted to the private ledger. 

Cash Payments: 

(1) Payments on behalf of clients. 

(2) Sundries. 

(3) Bank. 


Payments made on behalf of clients would be shown in the special 
column provided therefor, and would be posted to the debit of the indi- 
vidual clients concerned in the clients’ ledger. At the end of the month 
the total of the column would be posted to the debit of the clients ledger 
adjustment account in the private ledger. 

The sundries column, containing all amounts not relating to clients 
(eg., partners’ drawings, rent, salaries, petty cash, stationery, etc.), 
should be summarised monthly, and posted to the debit of the various 
accounts concerned in the private ledger. 

At the end of each month the Cash Book should be checked and recon- 
ciled with the bank pass book or pass sheets, the balance of the cash book 
being carried forward to the commencement of the next month. 

Petty Cash Book: This book should contain a column for amounts 
expended on behalf of clients, together with separate columns for the main 
items of office expense. The individual items shown in the clients’ column 
would be posted to the debit of the individual clients concerned in the 
clients’ ledger, and the total of this column posted to the debit of the 
clients’ ledger adjustment account in the private ledger. The totals of 
the several expense columns would also be posted at the end of the month 
to the private ledger. 

Cost Journal: The method of keeping this depends on whether the 
books are kept on “costs rendered” basis or “cash received” basis. Under 
the “costs rendered” basis the client is debited with the costs as the 
accounts are rendered. 

Where a “cash received” basis has been adopted for income tax pur- 
poses, the cost journal and clients’ ledger are kept in exactly the same way 
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as under the “cost rendered” basis. However, at the end of each income 
year, a list is made of unpaid costs, and the total of this list is debited 
through the private journal to “profit costs account,” and credited to 
“outstanding costs account.” On the first-day of the new year this entry 
is reversed. 

Agency Charges: These are the charges incurred by the country solicitor 
with his town agent or law stationer. 

As regards the country solicitor, it is suggested that these records be 
kept in such a way as to show the following information, viz. :— 

A separate journal (or portion thereof) should be kept for the town 
agent and the law stationer. Their accounts should be analysed, and the 
following information should be recorded in the journal :— 


(1) Client concerned. 

(2) Disbursements made by agent. 

(3) Agent’s costs. 

(4) Total (2) and (3). 

(5) Agency allowance deducted from (4). 

(6) Net amount due to agent (by subtracting (5) from (4) ). 


The individual clients should be debited, showing full details of costs 
and fees, etc. (vide (2) and (3) ), and the town agent or the law 
stationer credited with the net amount due to him for the month (vide 
(6) ). The agent’s and the law stationer’s accounts could be kept in the 
clients’ ledger. At the end of the month the totals of the agency journal 
would be posted to the private ledger as follows :— 

(1) Debit clients’ adjustment account with the total of disbursements 
and agent’s costs column (vide (4) ). 

(2) Credit profits costs with total of the agency allowance column 
(vide (5) ). 

(3) Credit clients’ ledger adjustment account with the net sums due 
to agent or law stationer (vide (6) ). 

All payments (including advance payments for disbursements) made 
to the agent (or law stationer) will be debited to his account, which at 
any time will show the balance owing to him, and should be reconciled 
with his monthly statement. 

In the town agent’s books the recording of the agency charges is much 
simpler. A detailed account in respect of each matter handled on behalf 
of the country solicitor showing disbursements and charges is prepared, 
and the totals carried forward to a monthly summary, on which the town 
agent shows all allowances made by him to the country solicitor. 

The disbursements paid on behalf of the agency matters will have been 
posted direct to the agent’s account in the client’s ledger, and all that is 
necessary is to charge through the cost journal the total net costs (after 
agency allowance, etc.), as shown on the summary of the country solici- 
tor’s account for the month. 

Clients’ Ledger: This book records the individual accounts of each 
client. It contains postings from cash book, petty cash book, cost journal, 
agency journal, and any other book recording entries relating to clients. 
The balances of the various clients’ accounts should agree with the clients’ 
ledger adjustment account in the private ledger. 

Amounts due to counsel, valuers, surveyors, and others should be jour- 
nalised to ensure that the debit is made to the client when the debt is 
incurred. This is preferable to debiting the client direct through the cash 
book when payment is made. 

Private Journal and Private Ledger: These books present no difficulties, 
and are kept in the same manner as any other journal and private ledger. 
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Problems of Accounting Valuation of Stock in Trade 


(The first Commonwealth Institute of Accountants’ Research Lecture 
delivered in the University of Sydney, June 25, 1946, and in the University 
of Queensland, June 27, 1946.) 


By A. A. FitzGERALp. 


I.—INTRODUCTION. 


At the outset, I should like to express my sense of the honour which 
has been done me in my selection as lecturer for this, the first Common- 
wealth Institute of Accountants’ Research Lecture in this University. 

The establishment of these lectures in the several Universities in Aus- 
tralia-is a very welcome indication of the willingness of the Universities 
and the Institute to co-operate in promoting research in accountancy. 

That there is a tremendous field for research in accountancy—particu- 
larly in relation to the theories underlying accounting practices—has long 
been recognised by thoughtful accountants in Australia. It is perhaps 
not so generally realised that almost the only hope for organised research 
lies in co-operation between the accountancy institutes and the Universities. 

As has been pointed out in the other Commonwealth Institute Research 
Lectures,! accountaricy research has been most actively pursued in U.S.A., 
where a great deal of valuable work has been done by members of the 
American Accounting Association—an association of University instruc- 
tors in accounting—and where the professional organisaton—the American 
Institute of Accountants—has sponsored the publication of works by 
University instructors. on the theoretical aspects of accounting.? 

At no time has research into accounting theory been more vigorous than 
during the past few years in U.S.A. Stimulated by the challenge of 
academic accountants, leaders of the profession are overhauling accounting 
postulates and practices which have long been accepted almost without 
question. In some cases, where they defend existing practices, they are 
not content—as until comparatively lately they were—to defend them 
pragmatically ; they are now seeking also to justify them on _ logical 
grounds, or at least to explain why they believe that considerations of 
practical utility should outweigh apparent illogicality. In other cases, 
they frankly recognise the need for re-statement of accounting rules. 

The importance of these developments is not so much that differences 
of opinion and of viewpoint between academic accountants and prac- 
titioners are revealed, as that practitioners are being led to inquire into 
the “why” of accountng practices as well as into the “how,” and to appre- 
ciate the fact that accounting conventions may need to be changed as the 
purposes of accounting change. 

For example, Mr. G. O. May—whose experience as a partner for 45 
years in the largest firm of public accountants in the world entitles his 
views to respect—has said— 

“Times are changing, and accounting conventions will change with them. 
To-day, a study of the historical development of accounting conventions 
and of the causes which have brought about change may be more useful 
than a descriptign of present practice.’’3 


1. See particularly the inaugural lectures in the University of Melbourne (The Field for Re- 
search in Accountancy), the University of Adelaide (Theory and Practice in Accounting 
for Commodity Stocks) and Canberra University College (Inter-actions of Accounting 
Practices and Economic Controls). 

- eg. Sanders, Hatfield and Moore: A Statement of Accounting Principles, prepared by two 
professors of accounting and a professor of law on the invitation of the Haskins and Sells 
Foundation, and published py the American Institute of Accountants. 


8. G. O. May: Financial Accounting, p. 9. 
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In England also, the spirit of inquiry has been awakened, and, though 
the research movement in that country has develoyed much more slowly 
than in U.S.A., progress in the last year or two has been striking. 

In an article in The Accounting Review,‘ for April, 1946, a well-known 
English practising accountant, Mr. F. Sewell Bray, reviews recent 
accounting developments in Great Britain, and shows how “accounting 
research in England is gradually penetrating back to fundamental 
conceptions.” 

In doing so, he explains the reason for the comparatively slow growth 
of research in Great Britain in words which are of particular significance 
for Australian accountants at the present time. 

“British accountancy as an organised profession is still relatively young 
when thought of in relation to law and medicine; nevertheless, it has been 
called upon to shoulder a wide range of important practical duties within 
a comparatively short space of time. . . . This insistent practical urge for 
a time overshadowed theoretical developments—a situation which provoked 
a critic to declare that accountants weie insensitive to the need for sus- 
tained academic study and research. It is probable that a certain want 
of contact with the universities had something to do with this apparent 
negiect, a want of contact for which the profession was not wholly 
answerable.” 

He goes on to say, in a footnote, that “this situation has recently been 
remedied,” and to show how a “certain reforming restlessness” arising 
out of the second world war has “not been without its mark on accounts,” 
and “has set the profession thinking.” 

It is greatly to be desired that there should be a similar awakening of 
interest in accounting theory in Australia. Both the universities and the 
institutes have a responsibility in this respect, and the establishment of 
these research lectures is a token that one institute of accountants in 
Australia at least is not unwilling to shoulder its share of that 
responsibility. 

The subject of this lecture, “Problems of Accounting Valuation of 
Stock in Trade,” relates to one of the most important questions which 
have been exercising the minds of teachers and practitioners overseas. 
In Australia, it has become a matter of great practical importance in 
recent years, mainly because of the effect of stock valuation on taxable 
income for the purposes of the Income Tax Assessment Act. The first 
Commonwealth Institute Research Lecture delivered in the University of 
Adelaide, in October, 1945, under the title, “Theory and Practice in 
Accounting for Commodity Stocks,” dealt with the same subject, and this 
lecture is intended to be a continuation and extension of that lecture. 

In the Adelaide lecture, an examination was made of the views of a 
number of English, American and Australasian authorities on the ques- 
tion of valuation for accounting purposes of stock-in-trade, in the attempt 
to discover a consistent theory underlying accepted practice. Some atten- 
tion was given also to practice, as indicated by the phraseology used in 
English and Australian published accounts, and by the results of a survey 
of stock accounting methods conducted by the Research Group of the 
Victorian Division of the Australasian Institute of Cost Accountants. 

Finally, some comments were made and suggestions offered regarding 
methods of valuation of stock permissible under Australian income tax 
legislation. 

In this lecture it is proposed to consider further the following aspects 
of the subject :— 


(a) The trend of thought amongst accounting authorities overseas 
on the theory of accounting for stock; 


4. Published by the American Accounting Association. 
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(b) Desirability of amendment of the provisions of the Income Tax 
Assessment Act relating to valuation of trading stock; 

(c) The basis of valuation for income tax purposes of stocks which 
are intended to be consumed in the course of business operations 
rather than to be sold. 


II.—Tueory oF ACCOUNTING FOR STOCK. 


For many years, until comparatively recently, there was almost unques- 
tioned acceptance of the rule that stock-in-trade should be valued, for 
balance sheet and profit and loss statement purposes, at cost or market, 
whichever was lower. This rule has its origin in the doctrine that “con- 
servatism (a common term in accounting, which may, perhaps, be defined 
as a disposition to resolve doubts in the measurement of assets or profit 
on the side of understatement) is a major virtue.”® 

In recent years there has been an evident tendency, particularly amongst 
teachers of accounting in U.S.A., to criticize the doctrine of conservation 
and the “lower of cost or market” rule, both on logical grounds and on 
grounds of difficulties of interpretation and the unsuitability of the rule 
for some, at least, of the purposes of modern accounting. 

The examination, in the Adelaide lecture, of the views of the several 
authorities there quoted, led to the conclusions that :— 


(i) Neither in England nor in U.S.A. is there any longer dogmatic 
assertion that the “lower of cost or market” rule must always 
be followed ; 

(ii) The extent to which reliance is placed on the rule as a guide 
to practice depends in particular on the relative importance 
attached to conservatism on the one hand, and disclosure and 
consistency on the other; 

(iii) Whatever may be ‘thought of the suitability of the rule for 
balance sheet purposes, its use for profit and loss statement 
purposes is not satisfactory. 

At the same time it was pointed out that the doctrine of conservatism 
was still a potent force in accounting, that it would continue to be prac- 

_ tised in spite of its apparent illogicality, and that it may even be demanded 
by accepted standards of accounting practice. It was suggested, however, 
that, as an accounting precept, consistency was infinitely more desirable 
than conservatism. 

Since that lecture was delivered there have become available in Aus- 
tralia certain further expressions of opinion by authorities in U.S.A. and 
England on the subject of stock valuation which throw further light on 
trends in thought overseas. it appears that there is a rather sharp division 
of opinion between teachers of accounting and practitioners in U.S.A. as 
to the general line of approach to the problem. This division of opinion 
reaches back to basic concepts. Is accounting concerned primarily with 
recording historical facts or with expressing opinion as to present values? 
If record of historical fact is the objective, the only proper basis for the 
accounting valuation of stock-in-trade is cost, whether cost be higher or 
lower than either estimated replacement cost or estimated realisable value ; 
if expression of opinion as to current values is the objective, cost should 
be discarded in favour of “market.” This would seem to involve the use 
of the “market” basis of valuation, whether that “value” be lower or 
higher than cost, but even those who most strongly defend the value 
basis have generally a rooted objection to using “market,” when market 
value is higher than cost. 


5. G. O. May: Financial Accounting, p. 20. 
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The teachers, who generally accept the concept of accounting as an 
historical record, are in greater or less degree inclined to insist on the 
cost basis. 

They see the process of preparing annual profit and loss statements 
and balance sheets as one of matching costs and revenues, carried out by 
allocating costs incurred and revenue earned to accounting periods. ‘That 
part of cost which is applicable to the current period is matched against 
the revenue applicable to that period; that part of cost which is applicable 
to future periods is carried forward in the balance sheet as assets. 

The statement by the American Accounting Association, Accounting 
Principles Underlying Corporate Financial Statements, contains the 
following :-— 

“Values other than costs applicable to future periods should be treated 
in balance sheets as supplementary data, and then only when supported 
by substantial evidence. Such data should be adequately described and 
shown parenthetically, by footnote, or in separate schedules, to avoid 
obscuring the basic cost figures.” 

On the other hand, many practitioners—probably the vast majority— 
still pin their faith to old and well established rules, and in particular 
to the rules that— 


(a) Profit should not be brought to account either directly or 
indirectly until it is realised; and 

(b) Expected losses should be brought to account whenever there is 
reasonable ground on which to base the expectation of loss. 


These rules are obviously based on the doctrine that conservatism in 
accounting is a major virtue—because it is justified by long experience, 
and is necessary in order to offset the “incurable optimism” of business 
men. 

Mr. G. O. May is one of the strongest advocates of caution in account- 
ing. To him “conservatism is still the first virtue of accounting,” and he 
is “wholly unable to agree with those who would bar it from the books 
of account and statements prepared therefrom, and would relegate it to 
footnotes.’ 

He believes that “the rules of accounting, even more than those of law, 
are the product of experience rather than of logic,”? but he does not rely 
solely on experience for his defence of the lower of cost or market rule, 
nor does he maintain that it is an immutable rule to be applied in all cir- 
cumstances and for all purposes of accounting. 

Meeting on their own ground the critics of the logical basis of account- 
ing rules, he points out that the statement by the American Accounting 
Association does not explain how “the costs fairly applicable to future 
periods are to be determined,” and that “it may perhaps be argued that 
costs are not fairly applicable to a future period if there is no reasonable 
present ground for believing that the amount thereof will be recovered 
in the future in the normal course of business.”® 

This introduces the notion of “recoverable cost” and the use of “mar- 
ket” as a means of determining cost applicable to future periods. Recog- 
nising that “accounting rules should preferably not only be sound but seem 
reasonable to the intelligent though not expert user of accounts,” he 
thinks it 

“desirable that the idea underlying the cost or market rule should be 

expressed in terms that will meet this requirement, and be capable of 

application in a reasonablv consistent manner on the basis of observable 

business facts. There considerations point to a restatement of the rule 
6. G. O. May: Financial Accounting, p. 44. 


7. Ibid: Foreword. 
8. Ibid, p. 180. 
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as requiring only a measurement of the cost that may properly be carrié¢d 
forward. Various suggestions looking towards this goal have been made, 
and a solution of the prob'em seems necessary to the attainment of agree- 
ment between theoretical and practical authorities.” 


Again, he says: 

“A rule that, in allocating costs between the past and the future, only 
costs having a normal usefulness in the future should be carried forward 
would seem to cover all the legitimate uses of the cost or market rule. 
This would avert the embodiment of the two rival concepts of cost and 
value as alternatives in a single rule. 

It would have the positive virtue that it would suggest the vital features 
of the process of inventory valuation—that it is piimarily a process of 
allocation of costs between the past and the future, and that apportion- 
ment cannot be purely mechanical, but always involves judgment.’’? 


It would seem that this defence of the “lower of cost or market” rule 
on logical grounds rules out the definition of “market” as estimated 
replacement cost. There are difficulties, however, in determining the 
realisable value of stock such as raw materials and work-in-progress, 
which are not intended to be realised in their existing form. On this point 
Mr. May is somewhat indefinite. He points out that 


“originally the rule was regarded as requiring that raw materials should 
be valued at nof more than their current value in the markets in which 
they would normally be purchased, finished goods at not more than their 
expected net realizable value, and work-in-progress either by working 
forward from the raw materials valuation or backward from the valuation 
of finished goods. As from 1918 onwards, as a result of concessions made 
by the Treasury, taxpayers were permitted for taxation purposes to 
value work-in-progress and finished goods on the basis of cost of replace- 
ment at current prices for raw material. This extension, coupled with 
the natural conservatism of accountants, has led to a situation in which 
market value is conceived by some as the lower of two measures—one, 
the probable net selling price, less a margin of profit, and the other, the 
cost of replacement by purchase or manufacture under conditions existing 
at the date of the statement.” 

But, “such methods are disapproved by some practitioners and perhaps 

more teachers of accounting.”’!° 

Other practitioners take a more extreme standpoint based on the concept 
of the profit and loss statement as a statement relating to a going concern 
as distinguished from a liquidating concern. 

From this standpoint, the purpose of the “lower of cost or market” rule 
is said to be to permit a business “to enter upon its new year with an 
operating outlook at least as favourable as that enjoyed by, say, a new 
competitor just entering the lists at that time.” This is held “to be of 
the essence of the going concern concept.”!! 

The “historical record” adherents will, naturally, have none of this. 
G. R. Husband, of the accounting faculty of Wayne University, in 
Detroit, maintains that the loss which the “lower of cost or market” rule 
is intended to guard against is a loss of future profit opportunity, and not 
an experienced loss. 

“A decline in market value need not mean a loss of cost, and in a large 
number of cases probably does not mean such a loss. . . . The cost-or- 
market-whichever-is-lower method of inventory evaluation results in profit 
manipulation rather than in revelation of historical profit. 

In view of the current emphasis upon the income statement, it would 
appear to be desirable either to revise the concept of historical accounting, 
or to discard the practice of evaluating the inventory on the cost-or- 
market-whichever-is-lower basis.’’!2 

9. Ibid, pp. 183-184. 
10. Ibid, pp. 178-179. 


. E. A. Kracke: ‘‘Inventories: From Fetish to Creed,” The Accounting Review, June, 1941. 
. “Another Look at Cost or Market Whichever is Lower,”’ The Accounting Review, April, 1946. 
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These differences of opinion clearly arise, in part at least, from differing 
emphasis on competing concepts of the purposes of accounting. 

As G. O. May puts it, “controversies over the question are largely 
between those who emphasise coherence of doctrine and those who look 
more to practical consequences, and between the new and the old uses 
of accounts.”!% The old uses of accounts are :— 


. As a report of stewardship; 
2. As a basis of fiscal policy ; 
3. To determine the legality of dividends; 
4. As a guide to wise dividend action; 
5. As a basis for the granting of credit. 


The new uses are:— 


6. As information for prospective investors in an enterprise; 
7. As a guide to the value of investments already made; 

8. As an aid to Government supervision ; 

9. As a basis for price or rate regulation; 

10. As a basis for taxation. 


The “lower of cost or market” rule was designed to meet the older 
needs ; it‘may be a hindrance in the newer uses of accounting. This being 
so, there seems little prospect of the attainment of that agreement between 
theoretical and practical authorities of which Mr. May speaks until there 
is first agreement on the question of which uses of accounts are to be 
regarded as the more important. In this regard, the rapidly increasing 
emphasis on the social aspects of accounting is likely to exercise a more 
and more powerful influence on accounting conventions as time goes on. 

Another development which is significant of a changed attitude towards 
the universality of the “lower of cost or market” rule is the fact that the 
professional body in U.S.A., the American Institute of Accountants, is 
engaged upon a long-term_research programme designed to bring about 
a classification of industries according to the most appropriate methods 
of stock valuation, and “to secure substantial uniformity within the several 
classifications adopted.”’'® 

While these discussions have been proceeding in U.S.A., there has 
been little apparent examination in England of accounting theories under- 
lying generally accepted accounting rules. In Australia examination of 
the problem has been confined almost entirely to the effect of methods of 
stock valuation on taxable income. 

As was pointed out in the Adelaide lecture, for example, the recom- 
inendation issued in 1945 by the Council of the Institute of Chartered 
Accountants in England and Wales was concerned merely with the basis 
of stock valuation which should normally be used, and neither in the 
recommendation nor in subsequent comments on it has there been any 
consideration of the logical basis of the rule. 

There has,- however, been a great deal of discussion in English 
accountancy and economic journals during the past six months or so of a 
suggestion made by Mr. K. Lacey that existing methods of stock valuation 
exaggerate profits in times of rising prices, and understate them in times 
of falling prices, and so produce undesirable economic consequences in 
pumping too much purchasing power into circulation in times of rising 
prices, and too little in times of falling prices. The result is to accentuate 
cyclical swings in business activity.1® 
13. Financial Accounting, p. 181. 


. Ibid, pp. 19-21. 


. Ibid, p. 175 al ; 
. K. Lacey: “Commodity Stock Values and E.P.T.,” Economic Journal, April, 1945, 


“Profits and Stock Valuation,” The Accountant, December 15, 1945. 


and 
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In Mr. Lacey’s view 

“accounts are misleading at present, because they do not distinguish 

between ordinary trading profits and losses of a trader in a continuing 

business, and windfall profits and losses arising out of price increases 

between the date commodities are acquired and the date they go into 

consumption either in the same state, or as part of a finished article.” 
He advocates, therefore, the charging against revenue of replacement cost 
instead of actual cost. This would, in effect, result in valuation of stock- 
in-trade at balance-sheet dates at the cost of the earliest acquisition. This 
method is known as the Last-in-First-Out method, by contrast with the 
First-in-First-Out method or the Average Cost Method, which are more 
commonly used as the basis for determining cost of goods sold, and so 
cost of goods still on hand. 

The Last-in-First-Out method naturally appeals strongly to conserva- 

tive accountants in times of rising prices, for it then results in an even 
lower valuation of stock-in-trade than does the “lower of cost or market” 
rule. 
It is therefore not surprising to find that it first came into prominence 
during the first world war and that it is receiving renewed attention at the 
present time. It was accepted as a permissible basis under English income 
tax practice during the first world war, but was rejected by the authorities 
in U.S.A. and was not permitted until comparatively recently, and then 
only after a persistent fight for 20 years for its recognition. It is not al- 
lowed in Australian income tax practice. 


G. QO. May expresses the view that 
“now that the law has been amended so as to recognise the essential 
continuity of business and of the process of profit earning, and contains 
provisions for carrying losses forward or backward, the tax appeal of 
LIFO is greatly reduced, and further extension of its use is not so probable 
as it seemed before those changes were made,’’!7 


In a joint article with Henry T. Chamberlain (a past president of 
The American Accounting Association), however, the following passage 


appears— 
“When prices are rising steadily, a part of the income, not readily 


measurable, may consist of special profits due to the rise. It may be 
desirable for managements to draw attention to this fact, though it may 
be said that it should be obvious to any investor worthy of the name. The 
amount of the special profit may depend largely on the basis of inven- 
torying employed. In recent years the LIFO basis has grown in popu- 
larity. Accounting in general has emphasised realization and the 
completed transaction; it has been opposed to the idea of treating 
transactions in series, and deferring recognition of profit until the series’ 
is completed. Adoption of the LIFO basis of inventorying is an exception 
to this attitde. No doubt the popularity of this basis is due largely to 
the desire to postpone, if not avoid, taxation; it is probably, however, due 
in part also to a desire to postpone, if not to avoid. takine a profit that 
represents nothing but a fall in the value of the dollar. To-day millions 
of dollars of taxation are being paid on alleged profits that represent 
nothing more than that. There is much to be said for re-examining 
inventory practice with the object of bringing cost of sales into account 

as nearly as possible at the appropriate price level.’18 
Mr. Lacey’s advocacy of the method rests on other grounds as well as the 
taxation ground. It has had a mixed reception and has aroused a healthy 
and lively controversy—all the more interesting because it relates to that 
border-field of economics—accountancy—which has been so little explored. 
An editorial in The Accountant, June 30, 1945, summarily rejected the 
LIFO. method as not in accord with fact and ruled out the taxation 
argument as not germane to a discussion of valuation of stocks for balance 


17. Financial Accounting, p. 176. 
18. G. O. May and H. T. Chamberlain: “Net Income for the Year,” The Journal of. Accountancy, 


May, 1946, pp. 369-370. 
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sheet purposes. In the issue of the same journal in which Mr. Lacey’s 
article appeared six months later, however, another editorial said— 

“It is a great pity that the argument about the merits of the two 
methods of stock va.uation, known as FIFO and LIFO, was ever allowed 
to degenerate into ‘a consideration of their effect on taxation. . .. The 
pity is that the red herring of taxation has diverted attention from the 
more important economic issues involved. . . . The difficulty is to rid 
one’s nostrils of the smell of the herring and to pick up the trail again. ... 

If it is true that, in this particular respect, accounting practice has a 
harmful effect on the health of the body economic—and it would seem that 
a prima facie case has been made out—then the accounting profession is 


put on inquiry. ... 

Once (the economic effects of the present method of stock valuation) 
are understood, they can be tackled. In all th‘s, of course, the accountant 
cannot work on his own; he will need to maintain close touch with the 


economist. . . .”19 / 
It is refreshing to know that there is at least one instance in which 


accountants are calling for the co-operation of economists. Usually in the 
past it has been the other way round. It will be interesting to watch the 
outcome, but there, for the time being, we must leave the vexed question 
of LIFO. 

In the midst of all this uncertainty and division cf opinion, one thing 
at least is sure. Accounting statements must serve a variety of purposes. 
It cannot be expected that a single form of balance sheet or profit and 
loss statement will serve equally well the old and the new uses of 
accounting. But there is no reason why accounting statements should 
not disclose as much information as is possible of the kind that will be 
useful for differing purposes. If, for example, information as to the cost 
of stock-in-trade is most useful for the newer purposes, whilst information 
as to its value is most useful for the older purposes, why not adopt the 
expedient of showing both pieces of information? This can easily be 
done, and in fact is done by many large corporations in U.S.A., by using 
one method of valuation as an integral part of the structure of the balance 
sheet and profit and loss statement and the other method as supplementary 
information in the form of a paranthesis or a footnote. 

Which method of valuation is to be used as an integral part and which 
as supplementary information may be left to be.decided finally when that 
day comes (if it ever does) when logicians,and practitioners reach agree- 
ment. At present,-the academic accountants favour cost as the basis 
for the main statement and values other than cost for the supplementary 
information. G. O. May takes the opposite view.2° But after all, does 

‘it greatly matter, so long as both pieces of information are given? 

Such a procedure would greatly facilitate analysis of financial state- 
ments, whether from the standpoint of investors, management or govern- 
ment agencies; its adoption would have saved many business taxpayers 
in Australia a great deal of worry and trouble in recent years, and would 
have saved some of them heavy penalties for tax evasion. 


III.—DeEsIrRABILITY OF AMENDMENT OF THE PROVISIONS OF THE 
INCOME Tax ASSESSMENT AcT RELATING TO VALUATION OF 
TRADING STOCK 


In the Adelaide lecture, the opinion was expressed that, judged in the 
light of theoretical considerations, the options as to the basis of valua- 
tion of trading stock given to the taxpayer by Section 31 of the Common- 


19. “Stock Valuation,” The Accountant, December 15, 1945, p. 290. 

20. Financial Accounting, p. 179. The unlearned stockholder “is not interested in the sym 
metry or logic of the financial statement, but in its practical significance. e manage 
ment owes him a duty of interpretation as well as of disclosure, and that duty is best 
discharged in the accounts themselves. Footnotes may still be called for as a matter of 
disclosure, and in order that the stockholder may be able to make his own adjustments 
if his interpretation differs from that of the management.” 
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wealth Income Tax Assessment Act, 1936-44, are, on the face of it, 
generous. ; 
But it was suggested that amendment of the Act in the following 


respects is desirable— 


(a) The inclusion of a provision, similar-to that in force in U.S.A. 
and Canada, for carrying back losses, so that taxes paid at high 
rates on profits which are subsequently lost in the course of the 
continuing operations of a business will be rebated at the same 
rates. 

Greater certainty should be given to the bases of valuation per- 
missible by Section 31 by more precise definition of their 
meaning. These bases are cost price, market selling value, or the 
price at which the stock can be replaced. Each of these terms 
is ambiguous and, though it is not suggested that in practice the 
Commissioner has interpreted them in ways which are unreason- 
able, the possibilities of difference of opinion between experts 
as to the meanings of the terms are so great that their interpreta- 
tions for Income Tax purposes should not be left in a state of 
uncertainty. 

In particular, the interpretation of market selling value should 
be liberalized by allowing a deduction of a reasonable amount 
(the reasonableness of which could easily be demonstrated by 
the taxpayer’s profit and loss account) to cover selling expenses. 
With proper safeguards, the standard cost method of determining 
cost of manufactured goods should be admitted. 

In appropriate cases the LIFO method might also be permitted. 

(d) Consistency in the basis of valuation of stock from year to year 
should be insisted upon. 


These sugg@stions require some amplification. The principle of 
carrying back losses has been adopted in the 1946 amendments to the Act, 
providing for tax credits at 1945 rates of tax in respect of cost in later 
years of reconverting plant to peace time conditions or losses arising from 
the disposal of wartime plant. There seems to be no sound reason why 
the same principle should not be applied to losses on realization of trading 
stock, and one good reason why it should—namely that there is ample 
justification for the prevalent fears amongst business men that losses on 
realization of wartime stocks are probable. Fairness demands that, if 
those losses eventuate, relief should be given to the taxpayer at the tax 
rates levied on the tentative “profits” disclosed by these wartime accounts. 

The view now generally accepted overseas for the purposes of the 
“lower of cost or market” rule is that, in interpreting “market selling 
value,” the test is realisability. This must surely mean the amount that 
would be received by the seller after meeting his selling expenses.24_ Pre- 
sumably Section 31 is intended to give taxpayers the fullest advantage of 
the most literal interpretation of the “lower of cost or market” rule. If 
that is so, it should conform to the generally accepted meaning of the 
terms used in the rule—whenever there can be said to be a generally ac- 
cepted meaning. 

The case for admitting the standard cost method of determining cost 
of manufactured goods rests upon the view that there is no such thing 
as “actual” cost. What is usually described as actual cost is in practice 
determined very largely by a series of estimates and apportionments, often 
arbitrary. There are two standard cost methods. In one, known as the 
21. This is the view taken by both G. O. May (Financial Accounting, p. 178) and the Council 


of the Institute of Chartered Accountants in England and Wales in their recommendations. 
(The Accountant, June 16, 1945, pp. 302-3.) 
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basic standard. cost method, the standard is a fixed measuring device which 
may remain unaltered for many years. In the other, known as the current 
standard cost method, the standard is a scientifically determined estimate 
of what cost should be, given reasonable effective control of operations, 
reasonable efficiency in the carrying out of the manufacturing operations, 
and reasonable use of production facilities. Standard cost of the current 
type is, therefore, in many cases a much better representation of cost than 
is so called actual cost, since it excludes losses due to inefficiency and idle 
capacity, which should be regarded as chargeable against the profits of the 
year in which they occur and not be carried forward as part of the “cost” 
applicable to future periods. 

If the LIFO method is to be permitted in appropriate cases, it will be 
necessary to determine the circumstances in which it is appropriate. In 
this connection G. O. May says— 


~ The method has obvious merits in some cases. It is simple of 
application where inventories consist of a few commodities which do not 
vary from year to year; difficulties increase when the effort is made to 
extend its use to cover cases in which the commodities are only similar 
from year to year, and over a period of years come to differ greatly. It 
has no proper application where inventories are in the main intended to 
be used in producing goods covered by outstanding firm sales contracts.”22 


My friend, Mr. J. A. L. Gunn, has made the interesting suggestion that 
taxpayers should be allowed to value stocks at the 1939 price level. In the 
case of retailers’ stocks, Commonwealth price indicies could be used for 
this purpose, and in the case of manufacturers’ stocks, they would be 
allowed to use their 1939 costs in cases where they could clearly demon- 
strate, in respect of a specific article, what that cost was. It seems to me 
that this proposal comes very close to the LIFO method, which I think 
would be simpler to operate and less likely to lead to manipulation and 
argument. 

The suggestion that consistency in the basis of ‘iui should be in- 
sisted upon is also in line with the trend of thought overseas. The im- 
portance of consistency has been emphasised by the Council of the Institute 
of Chartered Accountants in England and Wales,?* by the Cohen Com- 
mittee on Company Law Amendment,?4 by the Income Tax Regulations 
in U.S.A.,25 and by the Committee on Federal Taxation of the American 
Institute of Accountants.?6 

When the present Section 31 was inserted in the Income Tax Assess- 
ment Act in 1922, the then Treasurer, Mr. S. M. Bruce, said that it ‘‘con- 
templates all the possible and reasonable bases upon which trading stock 
could be taken with justice to the individual taxpayer and the Depart- 
ment.” It was believed for many years that the options given by Section 
31 were satisfactory to the taxpayer, but there can be little doubt that 
in the present testing time there is a great deal of dissatisfaction with the 
Section amongst taxpayers. Several suggestions for amendment of the 
Section have been made, in addition to those to which I have already re- 
ferred. One is that taxpayers should be allowed to value stock at, say, 
25% less than cost, another that they should be allowed to value it at a 
notional “purchase price” which would enable them to show their cus- 
tomary rate of profit on the subsequent realisation of the stock. The first 
of these suggestions seems to me to lack any logical foundation, and the 
principle under-lying the second does not appear to differ in any way from 

. Financial Accounting, p. 176. 

. The Accountant, June 16, 1945, pp. 302-3. 

. Report of the Committee on Company Law Amendment, pp. 57-8. 

. United States Treasury Department, Bureau of Internal Revenue, Regulations 111, Section 

29.41.2, quoted in T. H. Sanders: Progress in Development of Basic Concepts (Contem- 


porary Accounting, Chap. 1). 
. Revisions of the Internal Revenue Code, Journal of Accountancy, December, 1944, p. 461. 
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the principle under-lying the allowance of replacement cost, which is 
already permitted by Section 31. 

Mr. J. M. Greenwood has suggested that the accountancy. profession 
should reach agreement on the principles to be followed in the valuation 
of stock and that, when these principles have been formulated by the 
accountancy profession, the Income Tax Assessment Act should be 
amended so as to ensure that the valuations of stocks contained in the 
audited accounts of the business are accepted for income tax purposes.?’ 

I am in complete agreement with Mr. Greenwood as to the desirability 
of this procedure, but it is a counsel of perfection. 

The trends in accountancy thought overseas show clearly that it is 
unlikely that agreement can be reached within the profession for many 
years to come. Moreover, I hope I shall not be thought to be reflecting 
on the integrity of the profession when I say that I have grave doubts 
whether professional accounting is yet in such an established independent 
position that the valuations used in audited accounts could safely be 
accepted without question for income tax purposes. It must be remem- 
bered that the valuations assigned to stock in trade in balance sheets are 
primarily expressions of opinion by the management. If an auditor holds 
a different opinion and is unable to persuade the management to adopt his 
opinion, the only course of action open to him is te refer to the difference 
of opinion in his report. He is not in a position to insist that his opinion 
shall prevail, nor perhaps is it desirable that he should be placed in that 
position. Realizing, therefore, that the balance sheet valuation of stock 
in trade is primarily the responsibility of business management, We would 
do well to remember that, whatever we may think about the “incurable 
optimism” of business men, we have it on the authority of Lord Stamp, 
speaking out of the wealth of his experience as Surveyor of Taxes in the 
United Kingdom, that in the valuation of stocks, “There is room for 
some difference of opinion, and here some managers in the past have had 
shocking fits of pessimism.”?8 

But, though there is little prospect of reaching agreement quickly in 
the accountancy profession on this vexed question, there is no reason why 
the attempt should not be made, and it is high time that a start was made in 
Australia with an examination of the theoretical basis of present practices 
and of suggestions for changes in those practices. 


IV—Tue Basis oF VALUATION FOR INCOME TAx Purposes oF STocKS 
INTENDED TO BE CONSUMED KATHER THAN TO BE SOLD 


In the Adelaide lecture, it was stated that “The definition of trading 
stock in Section 6 of the Income Tax Assessment Act does not specifically 
include such goods as fuel, factory stores, repair stocks, office supplies, 
advertising material and the like.” If such goods are not included in 
trading stock, there is considerable doubt as to the legal position in regard 
to the treatment of stocks of such goods for income tax purposes. Mr. 
J. A. L. Gunn has drawn my attention to the fact that the authority for 
deductible expenditure on trading stock abides in Section 51 (2), which 
permits the deduction of expenditure on anything purchased for the pur- 
poses of manufacture, sale or exchange. Material bought for the purpose 
of repairs is deductible under Section 53 and expenditure on such material 
is not an allowable deduction until the repairs are actually carried out. 
It may be, therefore, that the cost of repair materials bought in advance 
is not deductible in any year, because it was not incurred in the income 
year in which the repairs are effected. 


2%. The Federal Accountant, March, 1946, p. 87. 
%. The Fundamental Principles of Taxation, p. 106. 
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The authority for any other class of expenditure which is not specifically 
deductible abides in Section 51 (1), under the drag net of “losses and out- 
goings necessarily incurred in carrying on a business for the purpose of 
gaining or producing” accessable income. Probably, therefore, there is 
no authority for bringing to account at balance date any stocks of stores 
which do not answer the description of trading stock. 

There is here a serious conflict between a strict interpretation of the 
Income Tax Assessment Act and the basic accounting concept of matching 
costs and revenue. Though of course it is not absolutely essential that 
taxable income should be determined in accordance with the same concepts 
as accounting profit, it is clearly undesirable that there should be any 
direct conflict between the concepts on which the measurement of income 
and profit respectively are based. Like accounting rules, Income Tax Acts 
should preferably “‘not only be sound but seem reasonable.” It would be 
unreasonable if expenditure were disallowed for Income Tax purposes 
merely because it was expenditure on goods not used in the year in which 
the expenditure was incurred. The accounting concept of matching cost 
with the revenue produced by the cost is both sound and reasonable. As 
in the case of interpretation of the terms used in Section 31, there is no 
suggestion that the Commissioner has acted unreasonably in applying the 
provisions of Sections 4] and 53, but the fact remains that the terms of 
those Sections do conflict with basic accounting concepts and should be 
brought into line with those concepts. 


= V.—CoNcCLUSION 


It will be evident that neither in the Adelaide lecture nor in this lecture 
have I been able to do much more than to direct attention to the nature 
of the examination of accounting theory which is proceeding overseas, 
and to make some modest suggestions for improvement of certain ac- 
counting practices. The best that I can hope is that the lectures will have 
served the purpose of concentrating attention upon the need for organised 
research into these problems. Such research can best be carried on by the 
professional bodies in association with the universities, and I hope that 
what I have said may lead to steps being taken to that end. 


How to set Australia’s Exports of Secondary Products 
on the Right Footing 
By A. P. Kramer. 


Developments of recent time have created possibilities heretofore 
unknown in the export field. In practically all countries the most urgent 
need is delivery of producer and consumer goods. Australia’s greatly 
expanded factories can and will have to take advantage of this favourable 
situation. It has to be taken into consideration that only the volume of 
production is in direct relation to the standard of living and the welfare 
of the people for any length of time. 

Exporting Secondary Products, however, is not as simple as one might 
imagine. On the contrary, it is a rather complex affair if a country really 
wants fo enter and to keep foreign markets. As things are to-day Aus 
tralia now can go two ways in tackling these problems: 

Firstly, she can make use of the seller’s market existing at present and 
supply what buyers are asking for without bothering to get first-hand- 
knowledge of the structure of these markets. That means she will 
gradually lose her position when competition gets keener. 
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Secondly, she really wants to capture and to keep these markets, and 
outlets for her enormously increased output. On account of its geographi- 
cal position there is every prospect that this country should have a strong 
trading position, amongst others, in South Africa, India, Malaya, Siam, 
Indo-China, Indonesia, China, North and South America, New Zealand, 
etc. There are, however, conditions attached to this assumption, and one, 
who knows from experience, considers the following points to be more 
or less essential : 


(1) Of all markets Australian manufacturers want to supply, especially 
those mentioned, a market analysis should be made partly in Aus- 
tralia and partly on the spot as soon as possible by men of 
experience and knowledge of the problems involved. Such market 
analyses are preferably to be divided into two main parts: 

(A) General, comprising the geographical, political, economical 

and cultural, etc., situation. 

(B) Special, of which main points of investigation and infor- 

mation should be: 

(a) Type and quality of goods wanted. 

(b) Quantities the market is likely to absorb under nor- 
mal conditions. 

(c) Prices, the standard of living in those countries can 
afford, and prices and conditions, etc., asked by 
competitors. 

Position of competitors. 

Method of distribution recommended to ensure the 
keeping of the market. Naming of agents and im- 
porters in those countries equipped to handle the 
Australian business. 

Trade-marks suggested and recommended as brands. 
Requirements of packing and make-up of the goods 
for shipment. 

(g) Tendency of the market and anticipated develop- 
ments. 

Such a market analysis should, as pointed out before, be divided 
into a general and a special part, and should be obtained, for the 
sake of economy, for each branch of industry. Big firms with a 
rather extensive programme of manufacture would be advised to 
conduct their own research. 

(2) Organising the export business. A good market analysis will here 
be of tremendous service. It would lead nowhere in the long run 
if exporters have no definite goal. Once being clear on the general 
business situation and the prospects in a country, a sales represen- 
tative should be appointed or a sales organisation, as the case may 
demand, be created on the spot. In cases where the volume of 
expected business warrants it such arrangements should preferably 
be made only after a careful study of the market, and, as said pre- 
vpusly, on the spot. However, there are many smaller firms whose 
business probably will not carry the expenses involved in a pro- 
cedure as proposed. These firms will have to make arrangements 
by correspondence from Australia, or, better, they should make use 
of the services of exporters who are qualified to attend to details 
and to take the risks involved. 

An idea used and developed to a high degree with remarkable 
success in European exporting countries consists of grouping 
small manufacturers of allied branches together, and of exporting 
their products under the egis of a well-established exporting firm. 
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Without going into details, the working out of plans for various 
groups of manufacturers should be of great benefit to this country’s 
exports. 

Apart from official advertising there should exist an Export Jour- 
nal. European exporting countries and North America possess 
numerous ones, and Australia could easily proceed similarly. It is 
easy to see that a link of this nature between manufacturers, 
exporters, buying agents in this country and importers and agents 
overseas is of rather weighty importance. 

In connection with leading banks the very important ways and 
means of export finance should be established and placed on a firm 
footing. Together herewith a Central Credit and Information 
Office should be founded. Insurance companies will have to work 
out details for covering all risks involved in shipping merchandise 
to ports so far not served from Australia. 

Exporters’ organisations or similar semi-official bodies should set 
standards of quality, and should see to it that all goods shipped 
under a trade-mark and “Made in Australia” be of decent quality 
and of safe construction. The good name of, and further goodwill 
towards, this country have to be considered here. 

Appearance and packing of .goods for shipment to foreign parts 
are of utmost importance. This question should have special 
attention. Packing cases and boxes must be strong enough to 
withstand the rigours of voyages across the seas. 

A survey of shipping facilities to the principal markets should be 
undertaken as soon as circumstances permit. It is of great conse 
quence to have direct shipping connections with the main ports of 
interest. Interested circles are advised to examine freight-rates 
with a view of bringing them in line with requirements: 

It is not enough to establish the export business. Of equal im- 
portance is to maintain, and, if possible, to increase it. No country 
which has ambitions in international trade can do without market 
observation and continued research. This point merits special 
attention in view of the fact that some years hence Australia’s home 
market will have been supplied to a satisfactory extent. The need 
to export will then manifest itself more than is thought possible 
to-day. Not forgetting that imports, which are necessary fora 
comfortable standard of living, have to be paid for by exports in 
any sound economy, this matter appears to be of vital national 
consequences. 

Exporting and selling in foreign markets is more and more becom- 
ing an expert’s business. Wide knowledge and natural ability are 
indispensable. Persons engaged in this type of trade must be wel 
qualified. Here lies a great field for business colleges, universities 
and similar institutions. 

Of course there are other points which cannot be neglected, but a pre 
gressive export policy, and a country without one will not obtain laurels, 
will have to include the details set out above. 

In the past nearly all exporting countries have offered their prospective 
customers what their factories produced without taking too much notiet 
of the latent possibilities of foreign markets. It is obvious that exporters 
who go the other way round by finding out what produce their prospectivt 
customers and clients need, wish to buy, and can afford, have an advantagt 
over competitors proceeding in the established manner. This should bt 
of great consequence to the expanding and at present retooling industries 


of this country. 
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Taxation Section 
Edited by J. A. L. Gunn, F.1.c.A. 


PROFIT-MAKING SCHEMES. 


The taxpayer and three others formed a partnership for the acquisition 
of certain deposits of lime and gypsum. At the time of acquisition of 
certain rights the partnership had no particular intentions as to what was 
to be done with them. At no time had the partnership the experience or 
the capital resources necessary for the exploitation of any such deposits 
by processes of mining and manufacture. An agreement was entered 
into with a company under which the partnership was to receive as con- 
sideration for the cession of rights acquired by it a sum of £15,000 in cash 
and shares in a company to be floated of the nominal value of £22,500, 
The new company decided not to proceed with the transaction, and the 
dispute was eventually settled by payment to the partnership of £15,000, 
and by re-cession to the partnership of the rights over. the deposits. 
Thereupon, the partnership disposed of these rights elsewhere for 
£10,000. The taxpayer was assessed to income tax on his share of the 
profit resulting from the receipt by the partnership of these two sums 
of £15,000 and £10,000 after the deduction of expenses incurred. Held, 
that the sum so. assessed was a gain made by an operation of business in 
carrying out a scheme of profit-making (/.R. Comr. v. Goodrick (1941), 
12 Sth. Af. Tax Cas. 279). 

In the above case the Court held that, in view of the formation of the 
partnership to deal on business lines with any assets acquired by it, the 
lack of definite intention as to how the assets acquired should be turned 
to account did not create any presumption that the profit resulting from 
the transaction was not an assessable gain arising from a business. “In 
the absence of any ‘particular intention’ it may be correct to say that the 
Trust had not the intention of acquiring this option as a speculation; but 
it would be equally correct to say that the Trust had not the intention of 
{cquiring this option as an investment,” per de Beer, J., at pp? 294-5. 


REPLACEMENT OF WooDEN FENCE WITH Brick FENCE AT A LESSER 
Cost THAN NEw WoopeEN FENCE. 


Against the income derived by the taxpayer from the letting of proper- 
lies he sought to deduct certain expenditure incurred in erecting brick 
walls round the properties in place of the previously existing wooden 
fences. Owing to the dilapidated condition of the fences, the only alter- 
tative to the erection of the brick walls was their entire replacement by 
new wooden fences, the cost of which would have been greater than the 
amount actually expended on the erection of the brick walls. Held, tax- 
payer’s claim allowed, there being no capital addition of any kind to the 
property, and the repairs, which were necessary, having been executed 
by means of the most economical material available (12 Sth. Af. Tax Cas. 
320, p. 404). The Court distinguished Highland Railway Co. v. Special 
Comrs. of Income Tax (1885), 2 Tax Cas. 151, where the Lord President 
uid: “But what has been done is to substitute one kind of rail for another 
steel rails for iron rails. Now, that is a material alteration, and a very 
seat improvement in the corpus of the heritable estate belonging to the 
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company, and so stated, surely is a charge agdinst capital.” In the South 
African case there was no improvement in the corpus. “It should be 
noted in the judgment just cited, a difference was made between the cost 
of relaying the line so as to reconstruct it to its original condition and 
the cost of relaying the line so as to improve it. In the present case no 
materials at the same or less cost were obtainable to restore the fences 
to their original condition,” at p. 406. ' 


CLaimM UNDER INSURANCE Poticy ror Loss or Goops. 
When “Consideration Receivable’ Derived. 


In June, 1937, certain goods bought by the taxpayer overseas were 
destroyed by fire while being shipped to Scuth Africa. The goods were 
insured, and an original claim for £460 was paid in October, 1937. In 
August, 1940, the taxpayer lodged a further claim for £355 in respect of 
the loss, and this sum was paid by the insurers in November, 1940. The 
second sum of £355 was included in the taxpayer’s assessable income 
of year ended June 30, 1941. The taxpayer claimed that the sum should 
have been included in its assessable income of year ended June 30, 1938. 
Held (following 1.R. Comr. v. Delfos (1933), 6 Sth. Af. Tax Cas. 90), 
that the sum of £355 was assessable income of year ended June 30, 1941, 
the year of receipt. 

Under s. 59 (3) of the Commonwealth Act the consideration receivable 
means in the case of loss or destruction of the property—the amount of 
value received or receivable under a policy of insurance or otherwise in 
respect of the loss or destruction. It is considered that a sum is not 
“receivable” under a policy until at least the claim has been lodged and 
the amount thereof has been quantified and is due to be paid by the 
insurer. 


A DIRECTOR MAY ALSO,BE AN EMPLOYEE OF THE COMPANY 


The Board of Review has held (10 C.T.B.R., Cases 75 and 76) that as 
a general rule “neither the managing director or other director of a com- 
pany is a person in the employment of the company,” and, poniey. 
has rejected claims under s. 78 (1) (c) for the allowance of sums pat 
in consideration of the past services of managing directors. The Board 
based this statement upon Normanby v. Ind, Coope and Co. Ltd. (1908), 
1 Ch. 84, and re Lee Behrens and Co. (1932), 2 Ch. 46. In addition to 
these two cases the Board, in Cas. No. 76, cited Hutton v. West Cork 
Railway Co. (1883), 23 Ch. D. 654, re George Newman and Co. (1895), 
1 Ch. 674, and re Newspaper Proprietors’ Syndicate Ltd. (1900), 
2 Ch. 349, 

Whilst, on the particular facts of the cases decided by the Board, the 
liberty is taken of expressing complete agreement with the Board’s finé 
ings, it is nevertheless believed that a consideration of all the authorities 
leads to the conclusion that a person may act in a dual capacity, and that 
s. 78 (1) (c) may apply in a case of payments to a person who is 4 
director, but who also acts under a contract of employment as managing 
director, secretary or other officer of the company. 

In Dunstan v. Imperial Gas Light and Coke Co. (1832), 3 B. and Ad 
125; and in Hutton v. West Cork Railway Co. supra, the dicta related to 
directors, and not to managing directors. However, in re Newspapers 
Proprietors Ltd. supra, it was held that a managing director was not 
“clerk or servant” within the meaning of the relevant bankruptcy pro 
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visions. Cozens-Hardy, J., said: “A managing director is only an ordinary 


director entrusted with some special powefs. It is not relevant to say 
that he is entitled to remuneration by virtue of a special bargain, or that 
his remuneration is described as a salary.” 

In Normandy v. Ind, Coope and Co. (1908), 1 Ch. 84, Kekewich, J., 
held, in relation to the company’s articles, that an agreement purporting 
tc grant additional remuneration to the directors was ultra vires the 
directors without the sanction of a general meeting. At p. 104 His Lord- 
ship said: “In my opinion no managing or other director falls within the 
phrase ‘persons in the employment of the company.’ ” As in Normandy’s 
case the decision in re Lee Behrens and Co. (1932), 2 Ch. 46, was based 
upon the construction of a “welfare clause” in the company’s articles. 
The widow of a managing director had been granted a pension. On a 
winding up of the company, Eve, J., after referring to Hutton’s and Nor- 
mandy’s cases, upheld the rejection of her claim to rank as a creditor. 
See also Kerr v. Walker (1933), S.C. 458, where a similar question arose. 


On the other hand, in re Beaton and Co. (1913), 2 Ch. 279, a director, 
who was also dress editress, successfully claimed in a winding up as a 
preferential creditor for remuneration due to her as editress. “It seems 
to me that in the present case the constitution of the company allows of 
the employment of directors for special purposes, and that the fact that 
she is a director does not prevent her also being a servant within the 
meaning of the Act. Here there was a special contract with her, outside 
her office of director, under which she had to perform duties, and, 
although I think it is clear that, qua director, she would have no claim to 
preferential payment, I am of opinion that in her capacity as a servant 
of the company she is entitled to it,” per Neville, J. The concept of a 
director-employee having a dual capacity was also accepted in relation to 
a managing: director in Fowler v. Commercial Timber Co. Ltd. (1930), 
2K.B.1. Scrutton, L.J., said at p. 6: “*. . . . the two positions of the plain- 
tiff (1) as managing director, who claims damages for breach of the 
contract of employment, and (2) as a director and shareholder of the 
company, who thinks that in its own interests it ought to stop business, 
are quite consistent.” And see Hindle v. John Cotton Ltd. (1919), 56 
S.L.R. 625, where Lord Mackenzie said at p. 629: “The position of 
managing director was one which depended upon contract between the 
person employed and the board, and was not of the nature of a delegation 
by the board to one of their members of powers which could ‘be exercised 
by the board as a whole.” 

All of the cases cited above were referred to in the comparatively recent 
case of Anderson v. James Sutherland (Peterhead) Ltd. (1941), S.C. 203, 
where the status of directors, and, in particular, of managing directors, 
was generally discussed. Here it was held that, in the absence of any 
indication to the contrary in the other articles, a managing director was 
a member “employed by the company in any capacity.” Lord Carmont, 
after citing Dunston v. Imperial Gas Light and Coke Co. (1832), 3 B. and 
Ad. 125; Hutton v. West Cork Ry. (1883), 23 Ch. D. 654; re Newspaper 
Proprietors Syndicate (1900), 2 Ch. 349; Normandy v. Ind, Coope and 
Co. (1908), 1 Ch. 84; re Lee Behrens and Co. (1932), 2 Ch. 46, said: 
“Each of the decisions was given in cases where the context played a 
vital part in the conclusions arrived at, and in so far as anything general 
was said, as in Dunston’s case and Hutton’s case, it was with reference 
to persons in the position of ‘directors,’ and not ‘managing directors.’”’ 
After referring to the danger of applying statements with reference to 
directors to managing directors, he said: “That a director can be regarded 
as having not only the persona of director, but also the persona of em- 
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ployee is plain from the case of In re Beeton and Co. (1913), 2 Ch. 279" 
and he added “I have come to be of the opinion that the phrase ‘managing 
director’ has not been placed in any definite category by the Courts apart 
from the context in which the words are found.” Later in his judgment 
Lord Carmont made the following clear pronouncement: “I have shown 
above that in re Lee Behrens, Eve, J. made a jump from a dictum as to 
a director to the position of a managing director which was not justified 
as an inference from the facts of Hutton’s case and the other decision 
on which he relies—Normandy—was given on the special terms of a ‘wel- 
fare clause.’ There seems litile to warrant the high respect shown for Jn re 
Lee Behrens by the judges in Kerr v. Walker, and I think that on general 
principles the position of ‘manager directors’ or ‘managing directors’ ia 
a company cannot be determined by equiparating their status to that of 
ordinary directors. As is shown in the case of the secretary of this company, 
a director may also be an employee. The theory of the indivisibility 
of managing directors is contrary to the decisions in the cases of In re 
Beeton and Fowler v. Commercial Timber Co. and Hindle v. John Cot- 
ton, Ltd., and it seems to me to be a view based on a misunderstanding 
or a misapplication of the earlier cases”. No less clear was the Lord 
President (Normand), when he said at p. 217: “The fallacy of the 
argument for the respondent is the assumption that the functions of a 
director are identical with the functions of a managing director, or with 
the functions exercised by a director by virtue of his holding some sub- 
ordinate post. It is enough to consider the managing director, for, if it 
is true that he has different functions from those of a simple director, 
it is a fortiori true that a director who occupies an employment subor- 
dinate to that of managing director has in that subordinate capacity 
different functions. from a director. The managing director’s powers and 
functions are defined by the terms of his appointment, his tenure of office 
is governed by these terms, his salary is specially fixed by them, and he 
is subject to the direction of the board. The difference between his 
position and that of a manager who is not a director is that he is also a 
director. But the functions of a director and manager are not identical.” 
The Lord President concluded: “In my opinion, therefore, the managing 
director has two functions and two capacities. Qua managing director 
he is a party to a contract with the company, and this contract is a contract 
of employment; more specifically I am of opinion that it is a contract 
of service, and not a contract for services. There is nothing anomalous 
in this: indeed, it is a commonplace of law that the same individual may 
have two or more capacities, each including special rights and duties in 
relation to the same thing or matter or in relation to the same person.” 

In view of the last-mentioned decisions, it is clear that it is possible 
for a person to act in a dual capacity—(a) as managing director, general 
manager, secretary acting under a contract of employment, and (b) asa 
director of the company. Each case falls to be decided on its own facts, 
the essential test being whether there was an express or implied contract 
of employment. Where this fact exists, it is considered that a sum paid 
to a managing director or other employee or his dependents in considera- 
tion of his past services to the company is an allowable deduction under 
s. 78 (1) (c), provided the other conditions of that paragraph are satisfied. 
Moreover, it would appear that where a director has acted in a dual 
capacity, and retires from his employment, but continues to act as 4 
director, he is assessable under s. 26 (d) on 5 per cent. only of the sum 
paid in consequence of his retirement, notwithstanding that he retains 
his seat on the board. 
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AGREEMENT BY RacinG CLuB To HAND Over Net PrRoceeEps oF SPECIAL 


MEETING TO CHARITABLE ORGANIZATION. 


The taxpayer was an association licensed to conduct horse racing. The 
occasions on which it could legally hold meetings were limited to certain 
specified days, but it could obtain permission to hold special meetings on 
other days. The taxpayer agreed with a charitable organization to hold 
aspecial meeting for the benefit of the organization, provided the authori- 
ties granted permission. Permission was sought to hold the special 
meeting “in aid of” the eharitable organization; it was granted on that 
basis, and the meeting was advertised as being “in aid of” the organiza- 
tion. The meeting was held. It realized £1809 gross, and, after deducting 
expenses, £994, the net proceeds, £815, were handed to the organization. 
Held that, as the taxpayer alone was entitled to the gross takings, they 
formed part of its assessable income, notwithstanding any moral, or 
possibly legal, obligation it may have had to hand over the net proceeds 
t» the charitable organization, and that, moreover, the taxpayer was 
neither an agent nor a trustee for the organization in respect of the meet- 
ing, also that the amount so handed over was not a deductible expense 
incurred in the production of income (12 Sth. Af. Tax Cas. 526, p. 426). 


DISTINCTION BETWEEN ANNUITY AND PAYMENT OF CAPITAL Dest 
BY INSTALMENTS. 


Deceased had taken out three assurance policies of £1000, £1000 and 
£3000 respectively, payable at death. Subsequently a condition was 
endorsed thereon that, in lieu of the payment of lump sums on death, 
the amounts payable, with an allowance for interest, should be payable 
in sixty quarterly instalments, the rate being at £2/1/6 for each £100 of 
insurance. The insured had the right, which in fact was not exercised, 
at any time prior to his death or before a date named in the policies, to 
cancel this condition by notice in writing, whereupon the policies would 
revert to the original conditions, and be payable in full on death. A fourth 
policy for £2000 provided that, if the insured should die before October 1, 
1956, there should be a payment of £200 on death, and a payment of an 
income of £25 per month thereafter to September 1, 1956, and a final pay- 
ment of £2000 on October 1, 1956. On appeal against assessment of the 
quarterly and monthly payments—Held: (1) That the quarterly payments 
under the first three policies were instalments of a liability on the insurer 
for payment of a capital sum with interest thereon, and that such instal- 
ments were not assessable as income, excepting the included interest. (2) 
That the monthly payments under the fourth policy were assesable as being 
payments of annuity (Watkins v. D.F.C. of T. (1946) (not yet 
reported) ). 


WHEN INcoME DERIVED. 


During year ended June 30, 1939, the taxpayer received the sum of 
£4069 under a contract entered into in 1932 in respect Of services ren- 
dered by him over the period from April 1, 1932, to June 30, 1935. The 
amount of the payment, in regard to which litigation took place, was 
finally determined in a deed of settlement, in which the amounts attribut- 
able to each year were agreed upon, totalling £4,069. This sum was 
included in the taxpayer’s assessable income of year ended June 30, 1939. 
He contended that the sum should have been allocated to the income 
years in which it was earned, viz., 1932-1935. Held that the total sum 
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was assessable income of the year of receipt, viz., year ended June 30, mel 
1939 (12 Sth. Af. Tax Cas. 525, p. 424). 


COMPENSATION RECEIVED BY LAND DEVELOPMENT 
CoMPANY ON SALE or LANnpD To CouNCIL. 


The taxpayer company took over the business of building contractors 
and estate developers carried on by T. Application to build houses on 
land acquired by the company was refused. Later the company sold the 
land to the local county council for £5,350, of which £4,800 was stated 
to be compensation in respect of the above refusal. The company 
claimed that the sum of £4,800 was in the nature of a capital asset, and 
was not assessable. Held that the compensation received in respect of 
the land, which formed part of the company’s stock in trade, was a trading 
receipt, and was assessable (Johnson v. W. S. Try Ltd. (1946), 1 All 
E.R. 165). 

In the English (~:++ of Appeal it was held ( (1946) 1 All E.R.532) 
that the abovem ned compensation was assessable income of the year 
in which the sum was fixed, i.e., by arbitration award or by agreement. 
Lord Greene, M.R., distinguished the present case (where the claim for 
compensation was hedged round with uncertainty and speculation) from 
cases such as I.R. Comrs. v. Newcastle Breweries Ltd. (1925-1927) 12 
Tax Cas. 927—a compulsory sale of trading stock; and Ensign Shipping 
Co. Ltd. v. I.R. Comrs. (1928) 12 Tax Cas. 1169—akin to the compulsory 
chartering of a vessel, (where the sum involved was a trade debt or a 
receipt analogous thereto). In the second class of case the right of pay- 
ment arose when the goods in the one case and the vessel in the other 
were seized and the compensation formed part of the trading receipts of 
the year of such compulsory sale or charter notwithstanding that the claim 
was subsequently quantified. “If, on the facts, the receipt can be described 
as truly analogous to the case of thé receipt of a trade debt, then it will be 
treated in the same way, but if it is of such a nature that is cannot be fairly 
brought under such a description, I think the ordinary rule that you tax 
receipts as and when they are received should apply” (1946) 1 All ER 
at p.540. 


CALCULATION OF REBATE UNDER S. 107. 


Where Shareholder has Paid Interest on Money Borrowed to 
Acquire Shares. 


Section 107 of the Commonwealth Income Tax Assessment Act pro- 
vides that “a person shall be entitled to a rebate of the amount by which 
his income tax is increased by the inclusion in his assessable income of” 
(shortly stated) dividends paid out of Division 7 income. 

It sometimes happens that the shareholder has borrowed money to 
acquire the shares in respect of which the s. 107 dividend is received by 
him. Should the rebate be cut down by deducting from the s. 107 dividend 
the interest on the borrowed moneys? 

The calculation of the rebate provided by s. 107 involves the prepara 
tion of two assessments :—(a) One in which the Division 7 dividend 1s 
included in the taxpayer’s assessable income, and (b) the other in which 
the dividend is excluded from the assessable income. 

The s. 107 rebate is a sum equal to the difference between (a) and (b), 
being the amount by which the taxpayer’s income tax is increased by the 
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inclusion in his assessable income of the Division 7 dividend. Only the 


gross dividend could be included in the assessable income, and, therefore, 
the rebate under s. 107 must be granted in respect of that gross sum. 


Example :— 
Assessable income: 
ER SE er ee 
Division 7 dividend .. .. .. .. .. ...... 3,000 
£7,000 
Allowable deductions : 


Interest on money borrowed to acquire shares 500 
Se ED Sa ee we ce Seven ae eo Se 
2,000 


I i Be Ce gee win £5,000 


(a) Assessment, including Division 7 dividend (£3,000) 
in assessable income: 


Taxable income £5,000 at 146.28d. in £ — .. £3,047 10 


(b) Assessment, excluding Division 7 dividend (£3,000) 
from assessable income: 


Taxable income £2,000 at 105.075d. in £ — .. 875 12 


0 
Rebate provided by s. 107 .. .. .. .. .. .. .. .. £2,171 18 0 


It is submitted that it is not correct to calculate assessment (b) by 
excluding only £2,500, i.e., the difference between the Division 7 dividend, 
£3,000, and the interest paid, £500. 

This, of course, is as it-should be. In calculating the tax payable by 
the private company under Division 7 on the undistributed amount, the 
full amount of the notional dividend under s. 104 is included in the tax- 
payer’s notional assessment, and the company is called upon to pay the 
difference between the tax payable under that notional assessment and 
the tax payable by the shareholder under his actual assessment. Using 
the figures contained in the above example, the company would be required 
to pay £2,171/18/- on that portion of the undistributed amount notionally 
distributed to the above shareholder. 

The essential points on which the above argument is based are :— 

(a) Division 7 dividends are not exempt; they are rebateable. 

(b) The rebate under s. 107 must be calculated by ascertaining the 
amount by which the taxpayer’s income tax is increased by 
adding the Division 7 dividend to his assessable income. 

(c) Interest on money borrowed to acquire shares is an allowable 
deduction of a year where the company has income consisting 
of amounts which, if distributed to the shareholders, would have 
been wholly assessable, but actually distributes no dividend. 
(1.T.O. 1204—Case (c).) 


INCOME DERIVED PRIOR TO ASCERTAINMENT 
OF RESIDUE. 


In Corbett v. I.R. Comrs. (1938, 21 Tax Cas. 449, the taxpayer’s wife 
Was entitled to a life interest in a share of her deceased father’s residuary 
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estate. Before the residuary account of the estate could be made up, 
the executors paid to the taxpayer’s wife the sum of £6,000 on account 
of her life interest. Held (by the English Court of Appeal following 
R. v. 1.T. Special Comrs. (ex parte Dr. Barnardo’s Homes) (1921), 
7 Tax Cas. 646), that the £6,000 paid before the residue had been ascer- 
tained was not income of the beneficiary, and was not assessable to 
income tax. 


In Cunards Trustees v. 1.R. Comrs. (1946), 1 All E.R. 159, sums were 
paid to a life tenant under the direction of a testatrix by the trustees at 
their discretion out of capital as an addition to her income as life tenant. 
It is well settled that sums so paid are assessable income of the beneficiary 
(cf. Lindus and Horton v. I.R. Comrs. (1933), 17 Tax Cas. 442). But 
in the instant case sums were paid out of corpus before the ascertainment 
of the residue. Held (by the English Court of Appeal distinguishing Cor- 
bett v. I.R. Comrs. supra, and reversing the decision of McNaghten, J. 
(1945), 2 All E.R. 23—see February, 1946, issue of the Journal at 
p. 57) that these sums were assessable income of the beneficiary. 

“The payments, in my opinion, could be made by the trustees, in strict 
accordance with the power given by the will, at any time after the death 
of the testatrix, irrespective of the fact that, at the date of any particular 
payment, the ‘net residue’ had not been ascertained. . . . The payments, 
therefore, in my opinion, Were properly made, and at the moment of 
payment became income of the recipient, Miss McPheeters. They were 
in their nature entirely different from the payments in question in Cor- 
bett’s case. . .. The payments came to Miss McPheeters under the express 
terms of the will, and not by virtue of what I may call the quasi-interest 
enjoyed by a residuary legatee pending the completion of administration, 
as was the case with the payments in Dr. Barnardo’s Homes case and 
Corbett’s case.”—Per Lord Greene, M.R., at pp. 162-163. 


Legal Section 
* Edited by R. E. O'NEILL, a.1.c.a. 


In Strict Law, “THE PRESENT War” ConTINUES UNTIL RATIFICATIONS 
OF A TREATY OF PEACE HAVE BEEN EXCHANGED BETWEEN THE 
BELLIGERENTS. 


Two cases of interest in relation to such matters as the day when His 
Majesty ceases to be engaged in war and the date of termination of the 
war, have recently been decided: one by the Supreme Court of New 
Zealand and one by the Chancery Division of the English High Court. 
In the former case, a person who was held in defaulters’ detention at a 
defaulters’ detention camp “for the duration of the present war,” for 
failing without lawful excuse to render the service required of him as 4 
member of the armed forces, claimed, in effect, that his period of detention | 
ended with the surrender of Germany and the armistice with Italy, or at 
least since the publication in England of the “White Papers” in relation 
to the surrender and armistice respectively. 

On July 26, 1945, the New Zealand Parliament enacted the Finance 
Act, 1945, s. 16 of which declared’ the continued existence of a state of 
war until such date as should be named as the date of the termination 
of the war in a Proclamation by the Governor-General published in the 
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Gazette. In considering what was the position immediately before this 
Act was passed, Myers, C. J., after citing Janson v. Driefontein Consoli- 
dated Mines Ltd. (1902), A.C. 484, and Kotzias v. Tyser (1920), 2 K.B. 
69, said: “All the authorities appear to show that once there has been an 
act of State proclaiming the existence of a state of war, such state of war 
continues until a Treaty of Peace has been made and ratified, or the 
proclamation of the existence of a state of war is superseded by another 
act of State or Parliamentary enactment, declaring the termination of 
the state of war and the existence again of a state of peace. Although 
there has been a cessation of hostilities and an unconditional surrender 
by Germany, and the same (or its apparent equivalent) by Italy, both 
these countries are still in a state of occupation by the Allies, and actually 
allied tribunals, some at least of them military tribunals, are sitting in the 
various enemy countries trying war criminals. Not only has there been 
no Peace Treaty with either country, nor any declaration of peace or of 
the cessation of a state of war, but various controls imposed by virtue 
of the war powers are still in existence in this country, other war activities 
have not been brought to a close, nor has the man-power of the nation 
been restored to a peace footing: See Hamilton v. Kentucky Distilleries Co. 
(1919), 251 U.S. 146, 159-161, 163. In all these circumstances it seems to 
me that, though for many practical purposes the war may possibly be 
regarded as at an end as from the unconditional surrender of the last of 
the enemy countries, from the point of view of the law the state of war 
was not at an end prior to the passing of the Finance Act, and has not 
yet terminated. 

“In Kawasaki Kisen Kabushiki Kaisha of Kobe v. Bantham Steamship 
Co. Ltd. (1939), 2 K.B. 544; (1939), 1 All E.R. 819, the present Master 


of the Rolls says: ‘It is perfectly manifest, to take a simple case, that if in 


any particular litigation a question arises whether or not this country is 
at war with another country, that is a matter of which the Courts of this 
country will take judicial notice ; and, if the Courts find themselves unable 
from their own knowledge to take that notice, the source of information 
to which they must address themselves is one and one only—namely, the 
Executive Government, whose function it is to make war or not to make 
war, and whose decision as to whether a state of war exists concludes 


999 


the matter. 

His Honour dismissed the application, holding that the applicant con- 
tinued to be lawfully held in detention (Jn re Hourigan (1946), 
N.Z.L.R.1). 

The English case referred to above involved the construction of a will. 
The terms of the will and codicils thereto provided for certain substituted 
bequests and devises in the event of the death of both of the testator’s sons, 
his wife and himself “during the present war.” The testator and his wife 
both died on July 22, 1943, but the two sons were still alive. The question 
before the court was the meaning of the words “during the present war.” 
It was contended by the beneficiaries other than the two sons that “the 
present war” would continue until a treaty of peace had been signed. 
Cohen, J. (as he then was), held that if the words were construed in 
their strict legal sense, “the present war” would continue until a treaty 
of peace had been signed. But the court is not bound, in construing a 
will, to give to each word its strict legal meaning. His Honor thought 
that it was the intention of the testator to provide for the possibility of 
the extinction of his whole family by enemy action, and that, on the 
construction of the will, “the present war” had come to an end with the 
effective cessation of hostilities (Re Cooper’s Estate, Bendall v. Cooper 
and Ors. (1946), 1 All E.R. 28). 
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The important point in the will case is not the actual decision, but the 
opinion expressed by Cohen, J., that in strict law the war is not at an end 
until there is ratification of a treaty of peace. His Honour cited in 
support the same two decisions as were cited in the New Zealand case 
by Myers, C.J. This general rule of international law that, as between 
civilised Powers who have been at war, peace is not concluded until a 
treaty of peace is finally binding upon the belligerents, and that such is 
not reached until ratifications of the treaty of peace have been exchanged 
between them, may not be a conclusive argument against the contention 
that the defence power of the Commonwealth has considerably contracted 
with the cessation of hostilities, but it is of wide practical importance 
in relation to other legislation. For example, s. 13 of the War-time (Com- 
pany) Tax Assessment Act 1940-46 provides that war-time company tax 
shall be levied for each financial year “up to and including the financial 
year next succeeding that in which the present war terminates.” There 
can be no question here of constitutional limitations arising under a con- 
tracting defence power. Accordingly, if this provision is construed in 
accordance with strict legal principles, war-time company tax will not end 
with the financial year 1946-47, the financial year next succeeding that 
in which hostilities ceased. (This, of course, presupposes that Parliament 
does not legislate otherwise.) The date of termination of the war is also 
of importance in relation to many provisions of the Income Tax Assess- 
ment Act, for example, deferred maintenance and depreciation of plant 
and buildings used in connection with the war. It may be added that 
the only provision of the Income Tax Assessment Act which depends 
upon the continued operation of the National Security Act is “Division 
6A—Husband and Wife,” which is an attempt to prevent the avoidance 
of income tax by a husband transferring income-producing property to 
his wife. In its present form this division will cease to operate after 
December 31, 1946, the date indicated by the Government as being the 
date when it is proposed that the National Security Act will cease to 


operate. 


THE DoctTRINE OF FRUSTRATION May Apply To A BUILDING LEASE 


It has for many years been considered that the doctrine of frustration 
does not apply to a lease. In a recent decision of the House ot Lords the 
question was, however, treated by a majority of their Lordships as one 
which has not yet been decided. The appellant company was the lessee 
of a 99-year building lease, under which it agreed to erect a number of 
shops on the land leased. War and the consequent building restrictions 
intervened, and it was impossible for the lessee to build the shops. On 
an action by the lessor for recovery of rent, it was argued for the lessee 
that the lease had been frustrated. This argument was rejected by the 
House because the lease still had 90 years to run, and the wartime inter- 
ruption to its building programme was of comparatively short duration. 
Their Lordships accordingly considered that it could not be said that the 
identity of the arrangement between the lessor and the lessee was in this 
instance destroyed. 

In their speeches, Lord Simon, L.C., Lord Wright and Lord Porter 
expressed opinions that circumstances could arise in which the doctrine 
of frustration would apply to a lease. But Lord Russell of Killowen and 
Lord Goddard thought the doctrine could not so apply. Lord Wright 
made the following observations: “It is true that there is no reported 
case in which the rule has been applied, and that it could be applied only 
in rare and exceptional cases. But the doctrine of frustration is modern 
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and flexible, and is not subject to being constricted by an arbitrary 
formula. I am not, therefore, prepared to state as a universal principle 
that it can in no circumstances be applied to a lease. Let me suggest a 
single instance, which might some day prove to be of not merely theoretical 
interest. Let me put the case of a building lease for a term of 99 years, 
and let it be supposed that soon after the lease was executed, a public 
body, acting under statutory authority, prohibited building on that site 
for an indefinite time, the end of which, if it ever came, could not be fore- 
seen. In effect that would be a prohibition, total for all practical purposes 
both in extent and time, which would override and control both lessor 
and lessee. Would the lessee in that event continue bound to pay under 
the lease the yearly rent for 99 years, or would the relationship of landlord 
and tenant be dissolved by operation of law in respect of that site? Asa 
matter of general principle I would say that the lease was avoided and 
the term came to an end.” 


(Cricklewood Property and Investment Trust Ltd. v. Leighton’s Invest- 
ment Trust Ltd. (1945), 61 T.L.R. 202.) 


FAILURE BY A CoMPANY TO GIVE NoTICE oF MEETING TO ForREIGN 
SHAREHOLDERS Does Not INVALIDATE PROCEEDINGS AT 
THAT MEETING 


It has been held by the Court of Appeal that failure of a company to 
give notice of meeting to shareholders resident outside the jurisdiction 
does not invalidate proceedings at that meeting. This is an exception 
to the general rule that notice of meeting must be given to every member 
entitled to receive such notice. 

The matter arose on an appeal from a decision of Uthwatt, J. (as he 
then was), who had dismissed the petition of a company for confirmation 
by the Court of an alteration of its objects. The company’s relevant 
articles of association were in exactly the same terms as those of Table A 
of the Companies Act, 1862. 

Article 42 provided: “Seven days’ notice at least, specifying the place, 
the date, and the hour of meeting, and, in case of special business, the 
general nature of such business, shall be given to the members in manner 
hereinafter mentioned, or in such other manner, if any, as may be pre- 
scribed by the company. in general meeting; but the non-receipt of such 
notice by any member shall not invalidate proceedings at any general 
meeting.” There were two other relevant articles as to service by post 
of notices of meeting. 

A special resolution providing for an alteration of its objects was passed 
ata meeting in January, 1944. All members of the company who were 
entitled to vote, except five, were duly served with notice of the meeting. 
The excepted five had registered addresses in South Africa, and none of 
them was sent a notice. 

Mr. Justice Uthwatt had refused to follow a decision given seventy 
odd years ago that failure to give notice in such a case does not invalidate 
the proceedings Jn Re Union Hill Silver Co. Ltd. (1870), 22 L.T. Rep. 
400 although that decision had been followed in Re Newcastle United 
Football (1932), W.N. 109. 

This decision was reversed on appeal by the Court of Appeal, which 
applied a recognised principle that a settled interpretation of documents 
in common use ought not be disturbed, even if in a present instance the 
Court might not agree with the reasons originally given for that interpre- 
tation. The Court of Appeal, in considering that this principle should 
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be applied, referred to the conditions laid down by Lord- Buckmaster in 
Bourne v. Keane (1919), A.C. 815 at p. 874, namely : “From these authori- 
ties I collect the following principles as applicable to such a question. 
Firstly, the construction of a statute of doubtful meaning, once laid down 
and accepted for a long period of time, ought not to be altered unless your 
Lordships could say positively that it was wrong and productive of incon- 
venience ; secondly, that decisions upon which title to property depends, 
or which by establishing principles of construction or otherwise form the 
basis of contracts, ought to receive the same protection ; thirdly, decisions 
that affect the general conduct of affairs, so that their alteration would 
mean that taxes had been unlawfully imposed, or exemption unlawfully 
obtained, payments needlessly made, or the position of the public mate- 
rially affected, ought in the same way to continue.” 
(Re Warden and Hotchkiss Ltd. (1945), 61 T.L.R. 296.) 


A Limitep Company May Sve For' SLANDER THAT RELATES 
TO ITS BUSINEssS 

On two occasions during 1943, D. deliberately told L., who was em- 
ployed by a company carrying on business as a restaurant to buy poultry 
and fish, that the company was under suspicion by the food officers, and 
that the business was being conducted illegally in defiance of the food 
regulations. On an action for slander by the company claiming damages 
and an injunction against D., the allegations having been established, two 
questions arose: 

(1) Can a company sue for slander of itself when that slander imputes 
that it has been guilty of a criminal offence? 

(2) Can a company sue for a slander reflecting on its business without 
proof of actual damage? It was held by Stable, J., in the King’s Bench 
Division, that a limited company can maintain a slander action on both 
grounds. “In my view a limited company, without proof of actual 
damage, can sue for a defamatory spoken word imputing the commission 
of a criminal offence for which, if it were a natural person, it could be 
sentenced to a term of imprisonment.” 

After referring to the speech of Lord Sumner in Jones v. Jones (1916), 
2 A.C. 481, at p. 500, His Honour concluded also that a limited company 
can sue for slander, without proving actual damage, where the words 
reflect on the company in the conduct of its business. 

His Honour’s decision was affirmed on appeal by the Court of Appeal, 
when Lord Goddard stated the law as follows. “But in the well-known 
case of South Hetton Coal Company, Limited, v. North-Eastern News 
Association (1894), 1 Q.B. 133, it was argued that a limited company 
could not bring an action for defamation. It is true that in that case it 
was written defamation. The Court held that a company or a corporation 
could sue for defamation, not for all defamation, but for defamation 
which related to its business. . . . With regard to oral defamation, it 1s 
not, as a general proposition, actionable without proof of special damage. 
3ut in certain cases the law implies damage, one being oral defamation 
uttered in respect of a man’s business. I can see no reason why, if 4 
person orally defames a company in the way of its business, the company 
should not have an action just as much as a private individual. I think 
that the same limitation and the same principle must apply to slander 
as to libel in respect of a limited company, that is, the slander must relate 
to the company’s business. If it does, I see no principle on which any 
distinction can be drawn between written defamation and_ oral 
defamation.” 

(D. and L. Caterers Ltd. v. D’Ajou (1945), 61 T. L.R. 343.) 
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A TrapE Mark INDICATING THE MERE REPAIR oF Goons 1s Not 
REGISTRABLE 


The House of Lords has recently decided that a trade mark cannot be 
validly registered in respect of repaired goods. The matter arose in an 
action by Aristoc Ltd., who were manufacturers of and dealers in women’s 
sik stockings. Their trade mark, adopted in 1923, was the invented word 
Aristoc. In 1938, Rysta Ltd., who owned an undisclosed process for 
efecting invisible repairs to women’s stockings, applied for registration 
in their name of the word Rysta as a trade mark in respect of stockings. 
Aristoc Ltd. opposed the application, and, before the House of Lords, 
succeeded. 

Their Lordships held: (1) That the word Rysta phonetically and 
visually so nearly resembled the word Aristoc as to be likely to deceive 
or cause confusion; (2) that the Registrar ought not to register a mark 
which is intended to be used in respect of both (a) goods of the com- 
pany’s merchandise, and (b) goods not of the company’s merchandise, 
but which are only repaired; (3) that a mark indicating the mere repair 
of goods is not registerable. 

Although the third point depended upon the interpretation of the defi- 
nition of trade marks in s. 68 (1) of the English Trade Marks Act 1938, 
it seems clear that the decision on this point applies also to the Australian 
Trade Marks Act 1905-1936. The House pointed out that the function 
of a trade mark is to indicate the origin of goods to which it is applied. 
The following extract from the speech of Lord Wright is of interest: 
‘There is a fundamental difference between the ‘origin’ of goods—that 
is, between that which gives them their permanent and essential character 
before they leave their source of origin, and a mere repair or processing 
which may be done at any subsequent time, and is merely partial and 
eanescent, like the repair of ‘ladders’ in stockings, or the processing or 
servicing of goods which does not affect their essential character. The 
word ‘origin’ is no doubt used in a special and almost technical sense in 
this connection, but it denotes at least that the goods are issued as vendible 
goods under the zgis of the proprietor of the trade mark, who thus 
assumes responsibility for them, even though the responsibility is limited 
to selection. . . . The proprietor is required to be a trader who places the 
goods before the public as being his goods. That is the vital connection. 
not some later partial and ephemeral attribution to someone else. Trade 
isa very wide term: it is one of the oldest and commonest words in the 
English language. But it must always be read in its context. That gives 
it the special connotation appropriate to the particular case. In the Act 
of 1938 the context shows that ‘trade’ refers to selling or otherwise trading 
inthe goods to which the mark is applied. . . . These instances show that 
trade is here used in the particular sense of merchanting, selling, or the 
ike, which would nowadays include the more modern practices of hire 
purchase, leasing (for example, of valuable machines), letting out for 
public use, exporting, etc. But equally it is clear that repairing or pro- 
cessing or the like is not included, because it is not trade in the particular 
sense intended. This construction is consonant with the established user 
inthe past of the word trade mark, and the established definition of its 
function. In my opinion, the Assistant Comptroller ought, in exercising 
his jurisdiction under section 17 of the Act, to have refused to register 
the trade mark. The registration should, in my judgment, be held 
invalid.” 

(Aristoc Ltd. v. Rysta Ltd. (1944), 61 T.L.R. 121.) 
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Edited by O. R. MacDona cp, A.I.c.A. 


For some months this section will contain instalments of a treatise 
on “Australian Mercantile Law” by Mr. J. H. Trotter. These, whilst 
supplying a useful means by which the examination student may supplement 
his reading on the subject, also afford an opportunity of a “refresher” 
course to the reader who has already completed his examinations. Many 
readers, we are sure, still regard themselves as “students,” and it is hoped 
that these, as well as the examinee, will take an interest in this section, and 
assist it by contributions, questions and comments. 





Australian Mercantile Law 
By J. H. Trotter, A.1.c.A. 


I.—INTRODUCTORY. 


Mercantile (or Commercial) Law is, as the name suggests, the law of 
Commerce, i.e., that body of rules, enforced by the Courts, which regulates 
commercial relations. We are in these articles concerned with Australian 
Mercantile Law, and, in order to understand this subject, it is necessary 
to have some knowledge of the sources from whence Australia derives its 
law. 


Sources oF AUSTRALIAN Law 


Australia was originally colonized by English settlers. Now it isa 
well established rule that when English colonists settle in a country not 
inhabitated by civilized people they carry with them so much of the law 
of England, existing at the time of the settlement, as is reasonably 
applicable to the circumstances of the new colony. This has received 
slight statutory modification (English Act of 1828), in respect of the 
Eastern States, as to the date when the English law is to be considered as 
taken over, but the important thing to note is that the Ausralian States 
commence their legal history with a complete system of law—English 
law— consising of case law and Statute law. Since that time, English 
case law and the case law of the Australian States has developed in close 
harmony. Since that time also, there have been many statutes passed in 
the various States. Many of these statutes are copies or adaptions of 
English Statutes. The Commonwealth also has legislative powers undet 
the Commonwealth Constitution, in relation to certain matters within the 
field of ordinary Commercial Law. Some of these powers have beet 
exercised. The Bills of Exchange Act is an outstanding example. Of 
lesser interest, because of its temporary nature, is the wide power which 
the Commonwealth may exercise—and has exercised since 1939—during 
time of war. It should be borne in mind also that decisions of the High 
Court of Australia are binding on all Australian Courts. It remains to 
mention that certain Statutes enacted by the British Parliament, since the 
first introduction of English Law, are applicable to Australia. There have 
not been many of these Statutes, and in the Statute of Westminster, 1931, 
the British Parliament declared its intention not to extend any of its Acts 
to any of the Dominions without the requst and consent of the Dominion 
concerned. 
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The law in force in each of the States is thus comprised of : 
(1) An English element. 
(2) An Imperial element. 
(3) A Federal element, and 
(4) A State element. 
Law in those countries, such as Australia, which derive their law from 
England, may be divided into Common Law, Equity and Statute Law. 


COMMON LAW : The sources of the Common Law are chiefly : 


(a) Custom 
(b) The Law Merchant 


(a) Custom: When, after the Norman conquest, a strong central gov- 
emment was set up in England, the enforcement of law, which had hitherto 
heen in the hands of local Courts, was gradually taken over by Judges 
appointed by the King. The efficiency of these was so much greater than 
that of the old local Courts, that they gradually acquired by far the most 
important position. They were known as the Kings Courts. It was in 
these Courts that the Common Law was developed, and in these Courts 
the Judges based their decisions in the main on the customs of the realm. 
Gradually the decisions of the Judges established a body of rules and 
principles which were invariably followed. The Common Law developed 
vigorously in this way until about the 13th century. Thenceforth these 
principles became fixed. New customs were no longer received into the 
law. The rules of the Common Law continued to develop by a process of 
adaption, and the extension of its principles to new facts, but it had to a 
great extent lost its flexibility. 

(b) The Law Merchant: “The Law Merchant” was not originally part 
of the Common Law of England; it was a body of mercantile usage which 
governed the relation of traders throughout Western Europe and was en- 
forced in special merchants’ Courts in certain of the larger ports of that 
area. Originally it was necessary to prove the Law Merchant by evidence 
i? any case where it was applicable, but in the 18th century the great body 
of the Law Merchant received “judicial notice” in the Courts and thereby 
hecame part of the Law of England. 


EQUITY, : As already mentioned, the law administered in the Common 
Law Courts became fixed and stereotyped; it lost its flexibility. Judges 
were bound by rules and principles laid down in previous decisions al- 
though they might work injustice in special cases, or were inappropriate in 
to altered conditions. In these circumstances in cases where the law 
provided no remedy, or an inadequate remedy, or worked an injustice, 
people used to petition the King in Council. . These matters were referred 
to the Chancellor and about the time of the Tudors, there grew up a 
Court—the Court of Chancery—to deal with them. Originally the Chan- 
cellor administered justice according to equity and good conscience and 
was not bound by any fixed principles. But gradually a well settled body 
of rules was evolved which governed all cases which fell within it. 
In this way the body of law, which we call Equity, developed alongside the 
Common Law, alleviating its harshness and supplementing its de- 
heiencies— 

(a) The Exclusive Jurisdiction—Part of the new jurisdiction became 
the exclusive field of Equity. Thus the recognition and enforcements of 
trusts—the holding of property on behalf of another—for which there 
was no provision in the Common Law, was developed in Equity. So also 
with the administration of deceased persons’ estates and other matters. 
The Law of Mortgages was also developed exclusively in Equity. 
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(b) The Concurrent Jurisdiction—In other matters Equity aided the 
law. In this way the remedies of specific performance and injunction 
were developed to supplement the law, which knew only one remedy—that 
of damages. In many other matters the influence of Equity will be found 
supplementing and aiding the law, for example, in Suretyship and Part- 
nership. ; 

In England and in all the States of Australia, except New South Wales, 
Common Law and Equity are administered in the same Court and it is 
provided that in case of conflict, Equity shall prevail over the Law. This 
fusion of the two jurisdictions, however, made no real change in either 
the rules of Equity or the Common Law. The two systems are com- 
plementary and so they continue to be, though administered in the same 
Court. ,In New South Wales, there are still the two separate jurisdictions, 


STATUTE LAW: Common Law and Equity, as stated above, are 
“case law.” As contrasted with Statute Law, they are sometimes referred 
to as unwritten law,whilst Statute Law is referred to as written law. The 
term “Common Law” is also often used in contra-distinction to Statute 
Law. In this sense it would include the rules of Equity. Statute Law 
consists principally of— 

(a) Acts of Parliament, 

(b) Statutory Rules (Regulations) made by the Governor in Cound 
under the authority of Acts of Parliament, and 

(c) Rules, regulations and by-laws of public authorities under the 
authority of Acts of Parliament. 

Statute Law is an exercise of the legislative function and is referred to, 
generally, as legislation. The second and third categories referred to above 
are termed subordinate or delegated legislation. The tendency has been, 
in recent years, for Parliament to set out only the broad scheme of 
legislation in the Act and delegate authority either to the Governor in 
Council (i.e., the executive) or some public authority to fill in the detail 
by subordinate legislation. 

Parliament is the supreme legislative authority and may alter or override 
the Common Law (including, in this sense, the rules of Equity). Many 
Common Law rules have been embodied in Acts of Parliament and ina 
number of cases attempts have been made to bring all the law on a partict- 
lar subject within one act, or, in other words, to codify the law on the 
particular subject. The Sale of Goods Acts of the various States and the 
Bills of Exchange Act of the Commonwealth are examples of such codify- 
ing Acts. Case Law, however, is still important in relation to Acts of this 
nature, not only in relation to interpretation of the provisions thereof, but 
also to complement those provisions. It is a mistake to consider that the 
whole of the law on these subjects is in the relevant Act. 

CASE LAW: As mentioned above, Common Law and Equity are Cast 
Law. Case Law also includes the body of law built up by the Courts upon 
the interpretation of the Statutory Law. For Case Law we must look to 
the cases decided by the Courts,for these enshrine the principles of the 
law. We must bear in mind, too, that every Court is bound by decisions 
of Courts within its own Jurisdiction, superior to itself. Courts afe 
generally also bound by their own previous decisions. We should also 
remember that the decisions of English courts, evén after the first intro 
duction of English Law to this country, are weighty authorities in Aus 
tralian Courts. 


PERSONS AND PROPERTY IN THE LAW 
Law is concerned with the relation of persons to one another and # 
property. 
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PERSONS: Persons known to the law are— 
(a) Natural persons 
(b) Artificial persons—corporations—which may be corporations 
wegregate, e.g., a company under the Companies Act, or corporations sole, 
eg., the Crown. 

Partnership: Partnership is the relation which exists between persons 
carrying on business with a view to profit. It does not include the re- 
lation between the shareholders of a Company. Nor is a partnership a 
person in the Law. It cannot, therefore be the subject of legal rights or 
duties. Any rights or duties which may exist are those of the individuals 
who comprise the partnership. 

Companies: Of the various kinds of corporations, the most important 
one for the purposes of Mercantile Law is the company limited by shares. 
This is an association of persons formed for the purpose of some business 
or undertaking. After registration it acquires a legal entity under its 
corporate name, and may be the subject of rights and liabilities like a 
natural person. The liability of its members is limited to the nominal 
value of the shares they hold or agree to take. 

PROPERTY: All property is divided for the purposes of English law 
into realty and personalty. The main distinction to-day between the two 
dasses of property lies in the fact that widely different modes are em- 
ployed for their transfer. 

Realty (Real Property) includes land and things attached to land and 
imterests therein, but does not include leaseholds. 

Personalty (or Personal Property) includes all form of property other 
than realty, and is divisible into choses (or things) in possession and 
choses (or things) in action. 


Choses in Possession: These are tangible objects of which actual physi- 
cal possession may be taken. 

Choses in Action: Originally the term included only certain rights in 
personalty enforceable by action (e.g., a right of action for damages for 
breach of conduct, a debt), but the term is now frequently extended to 
various forms of personal property of a non-tangible nature, such as 
shares, debentures, policies of insurance, patents, copyrights, and so on. 


CONTRACTS AND ToRTS. 


The Common Law remedy for civil wrongs is monetary compensation 
—called damages. Civil wrongs, at Common Law, are either breaches 
of Contract or Torts. The Law of Contract will be dealt wih in the 
following parts of these articles. We shall not be concerned with Torts, that 
is, with those wrongs independent of contract, for which the remedy is an 
ation for damages at the suit of the person injured. 


I].—Tue Law or Contract. 
INTRODUCTORY. 

The English Law of Contract is almost entirely the creation of the 
Courts; it is chiefly Case Law. Legislation has played little part in its 
development. 

DEFINITION OF A CONTRACT. 

A Contract is a legally binding agreement. All agreements, however, 
are not contracts; thus an essential feature of a contract is a promise to 
do or forbear from doing certain specified acts. It is thence that a legal 
obligation arises by reason of the right to claim fulfilment of the promise. 
It is essential that the agreement contains a promise. The person who 
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gives the promise is referred to as the promisor. The person to whom it 
is given is referred to as the promisee. 

A Contract may be defined then as: A legaily binding agreement made 
between two or more persons, whereby, by reason of the promise or 
promises contained therein, rights are acquired by one or more persons 
to acts or forbearances on the part of other or others. 

OFFER AND ACCEPTANCE: Since agreement is essential to the 
formation of a contract, and since agreement is generally reached by 
means of an offer by one party accepted by the other, it will be necessary 
to investigate the nature and incidents of the concept of offer on the one 
hand, and the concept of acceptance on the other. This will be dealt with 
in the next section of these articles. Offer and acceptance are sometimes 
regarded as an essential of contract, but in a few anomalous cases, such 
as the signature of a prepared agreement by both parties,’ it is difficult 
of application. Nor is it strictly applicable to contracts under seal. It 
is, therefore, better to regard agreement as the essential, and offer and 
acceptance merely as the method, by which agreement is reached. 

ESSENTIALS OF VALID CONTRACT: There are, however, cer- 
tain essentials to be fulfilled before an agreement, such as that referred 
to in our definition, will be recognised by the Courts as legally binding. 
In the most general terms they may be expressed as follows :— 


1. The Intention of the parties to create Legal Relations. 

2. Form or Consideration (Consideration is some act, forbearance or 
promise which the promisor obtains in return for his promise) 

3. Legal Capacity of the parties to act. 

4. Genuineness of Consent by the parties. 


5. The Legality of the Contract and its objects. 


CLASSIFICATION OF CONTRACTS. 


The main classification of contracts is :— 
(a) Formal contracts (i.e., contracts under seal). 
(b) Simple contracts. 


Contracts may also be classified into :— 

(a) Executed Contract: Where the contract, upon its formation, is 
wholly performed on one side. 

(by Executory Contract: Where, upon formation of the Contraet, 
there remains something to be done on both sides. 

They may also be classified as follows :— 

(a) Unilateral Contracts: This is where the promise is gratuitous, 

i.e., not supported by consideration moving from the other 
party. Such a promise does not constitute a valid Contract 
unless under seal. 
Bilateral Contracts: This is where the promise of one patty 
is supported by consideration moving from the other. This 5 
the ordinary simple contract, so common in commerce, as where 
A agrees to deliver certain goods to B, and he agrees to pay 
for them. 


4. It remains to consider certain terms used in relation .to contracts. 
These terms do not, however, connote a strict classification. 


(a) Valid: This, in relation to a contract, means nothing more nor 
less than a good contract, a contract recognised, as such, by law. 
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(b) Void: A void contract is one which has no legal effect. Strictly 
speaking, “void contract” is a contradiction in terms, for there 
is no contract at all. 

“Voidable”: A voidable contract is one which one of the parties 
may affirm or reject at his option. He may compel the other 
party to go on with the contract, but if he rejects it he may 
avoid carrying it out. 

“Unenforceable”: An Unenforceable Contract is one which 
being quite valid is, however, by reason of some defect, such 
as want of a stamp or want of writing, not capable of being 
enforced in the Courts. 


(To be continued). 





Those Extra Marks 


At every examination some candidates fail to reach the pass standard 
by a narrow margin, occasionally of five marks or less. This may be 
because their knowledge is just that much below the required minimum, 
but often it is due to other causes. 

The examiners’ reports each half-year disclose failings on the part of 
candidates other than lack of knowledge in the various subjects, and 
because of such failings, it is evident, marks have been deducted. Some 
shortcomings may be the result of a low standard of school education. 
Such a passage as this, in a recent report on an Intermediate Auditing 
paper—“Execrable writing, ungrammatical sentences, and faulty spelling 
were noticeable in a very large proportion of the papers’”—would appear 
to indicate that some candidates should brush up their English, and 
endeavour to improve their handwriting. But often undecipherable 
writing, incorrect spelling, and ungrammatical phrasing is caused by care- 
lessness. It is a common experience for the examiner to discover that 
a candidate misspells words contained in the question—e.g., principal, 
mortgage, statutory, and even such words of everyday use as separate 
and parallel. Many faults of this nature could be corrected on a reading 
over of the answer, and almost invariably the candidate would find that 
the punctuation of his sentences could, on reviewing it, be improved. 

At the head of each question paper the following words appear :— 
“Conciseness, writing, neatness, and composition will be taken into con- 
sideration in assessing marks.” The examiner, therefore, must take these 
matters into account. 

A common failing, referred to frequently in examiners’ reports, is that 
of obviously not having read the question carefully. No candidate should 
commence an answer until he makes sure what is required of him. It is 
a good plan for him to underline the main points of the question, and 
especially that part of it, in an accounting paper, usually at the end of 
the question, where the examiner states what he wants of the candidate. 
If certain transactions of two companies are dealt with in the question, 
and the balance sheet of a specific one is asked for, there is no occasion 
to furnish those of both, and care must be taken to supply the right one. 

In answering questions in narrative form, marks are often lost because 
of the arrangement of the answer. If the question has sub-headings, 
these should be preserved in the answer; if a number of examples are 
required, it is desirable to itemise them clearly under numbers or letters, 
giving a separate line for each. Lengthy paragraphs should be avoided, 
in which, in a mass of words, it may not be easy for the examiner to 
ascertain that the candidate is combining two or more of the instances 
that are asked for. 
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In accounting papers, careful note should be taken of dates and period 
Probably not an’ examination occurs in which many candidates calculaté 
depreciation or interest for incorrect terms because of carelessly failing 
to note the relative period concerned. 4 

The setting out of figures properly arranged so as to avoid the pos 
bility of incorrect additions or subtractions is one that every candidatg 
should train himself to observe. By doing so he may save himself thagj 
valuable time in looking for the “error in the balance” which so ofte 
means the difference between passing and failing through lack of timg 
to finish. : 

Many candidates, no doubt, will consider the above remarks so obvious 
and commonplace as scarcely to require mentioning, yet, as indicate 
earlier, the reports of the examiners disclose that they embody point 
that they are constantly desirous of bringing before the examinees. Ang 
as said at the outset, to some candidates they explain the reasons for them 
failures. 
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